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FOREWORD 





This committee print is the ninth of a series of such prints of studies 
on Copyright Law Revision published by the Committee on the Judi- 
ciary Subcommittee on Patents, Trademarks, and Copyrights. The 
studies have been prepared under the supervision of the Copyright 
Office of the Library ok. Comanen with a view to considering a general 
revision of the copyright law (title 17, United States Code). 

Provisions of the present copyright law are essentially the same as 
those of the statute enacted in 1909, though that statute was codified 
in 1947 and has been amended in a number of relatively minor re- 
spects. In the half century since 1909 far-reaching changes have 
occurred in the techniques and methods of reproducing and disseminat- 
ing the various categories of literary, musical, dramatic, artistic, and 
ota works that are subject to copyright; new uses of these produc- 
tions and new methods for their dissemination have grown up; and 
industries that produce or utilize such works have undergone great 
changes. For some time there has been widespread sentiment that 
the present copyright law should be reexamined comprehensively with 
a view to its general revision in the light of present-day conditions. 

Beginning in 1955, the Coen. Office of the Library of Congress, 
pursuant to appropriations y Congress for that purpose, has been 
conducting a program of studies of the copyright law and practices. 
The subcommittee believes that these studies will be a valuable con- 
tribution to the literature on copyright law and practice, that they 
will be useful in considering cxolieate involved in proposals to revise 
the copyright law, and that their publication ana distribution will 
serve the public interest. 

The present committee print contains the following three studies 
repared by members of the Copyright Office staff: No. 26, “The 
Jnauthorized Duplication of Sound Recordings,” by Barbara A. 

Ringer, Assistant Chief of the Examining Division; No. 27, ‘“Copy- 
right in Architectural Works,” by William S. Strauss, Attorney- 
Adviser; and No. 28, “Copyright in Choreographic Works,’’ by Borge 
Varmer, Attorney-Adviser. 

The Copyright Office invited the members of an advisory panel and 
others to whom it circulated these studies to submit their views on 
the issues. The views, which are appended to the studies, are those 
of individuals affiliated with groups or industries whose private inter- 
ests may be affected by copyright laws, as well as some independent 
scholars of copyright problems. 

It should be clearly understood that in publishing these studies the 
subcommittee does not signify its acceptance or approval of any state- 
ments therein. The views expressed in the studies are entirely those 
of the authors. 

JosepH C. O’Manoney, 
Chairman, Subcommittee on Patents, Trademarks, and Copyrighis, 
Committee on the Judiciary, U.S. Senate. 











COPYRIGHT OFFICE NOTE 


The studies presented herein are part of a series of studies prepared 
for the Copyright Office of the Library of Congress under a program 
for the comprehensive reexamination of the copyright law (title 17 of 
of the United States Code) with a view to its general revision. 

The Copyright Office has supervised the preparation of the studies 
in directing their general subject matter ia scope, and has sought to 
assure their objectivity and general accuracy. However, any views 
expressed in the studies are oss of the authors. 

ach of the studies herein was first submitted in draft form to an 
advisory panel of specialists appointed by the Librarian of Congress, 
for their review and comment. The panel members, who are broadly 
representative of the various industry and scholarly groups concerned 
with copyright, were also asked to submit their views on the issues 
presented in the studies. Thereafter each study, as then revised in 
the light of the panel’s comments, was made available to other in- 
terested persons who were invited to submit their views on the issues. 
The views submitted by the panel and others are appended to the 
studies. These are, of course, the views of the writers alone, some of 
whom are affiliated with groups or industries whose private interests 
may be affected, while others are independent scholars of copyright 
problems. 
Asse A. GoLpMAN, 
Chief of Research, 
Copyright Office. 
Artuur FIsHEer 
Register of Copyrights, 
Library of Congress. 
L. Quincy MumrorpD 
Iibrarian of Congress. 
Vv 
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THE UNAUTHORIZED DUPLICATION OF SOUND RECORDINGS 





I. STATEMENT OF THE PROBLEM 


Remember that we are not dealing with the old question of 
the Pianola case—can a record infringe? We are asking—can 
you infringe a record?—CuarFesz.! 


At the present stage of their technological development, sound 
recordings? ordinarily embody three distinct contributions: 

1. The contribution of the authors—This includes the musical or 
literary works performed on the record, together with the contribu- 
tions of various secondary authors such as arrangers, translators, 
and editors. 

2. The contribution of the performers.—This includes the contribu- 
tions of all the various instrumental musicians, singers, actors, or 
speakers whose particular performance is captured on the record. 

3. The contribution of the record producer—This includes the con- 
tributions of the sound engineers, directors, and other personnel re- 
sponsible for capturing, editing, and mixing the sounds reproduced 
on the record. 

The right of an author to control sound recordings of his work is 
outside the scope of this paper. What we are concerned with are 
the rights of performers and record producers to prevent unauthor- 
ized duplication of their own contributions to the record.’ The rights 
of authors will be discussed, but only to show the way in which the 
granting of new rights to performers or recorders would affect them. 

There are three general ways in which a sound recording may be 
used for oonaieretid purposes: “dubbing”’ (i.e., repressing, recaptur- 
ing, or other means of duplication on another record),** public com- 
munication (over juke boxes, loud speakers, etc.), and broadcasting. 
While the importance of the problems of public communication and 
broadcasting certainly cannot be minimized, this paper is concerned 
solely with rights against the unauthorized dubbing of sound records.‘ 

1 Chafee, Reflections on the Law of Copyright, 45 COL. L. REV. 719, 734 (1945). 
? As used in this paper, the term “‘sound recordings” is intended to embrace all of the various devices in 
which sound is captured and from which it can be reproduced: phonograph disks, electronic tape and wire 


rdings, piano sound tracks, and the like. 
Srna atte at pores and record manufacturers to control the unauthorized exploitation of a specific 


are reproduced on another record, either by mechanical repressing or by recapturing the specific sounds 
through acoustic or electronic means. We are not dealing with the situation where the sounds captured 
om ane. rosgen are Tented ae. enemas same oy On uction of new sounds, even where the imitation 
is on Sevan op 0 ean _ way + | ~ Daeeetnereseenemeteherperues 
and misunderstandings during ve hearings. note infra. 

as used in this paper is intended to cover all means by which the specific sounds 
contained in one recor ome mammodeeds om, enotbes. seend--segreated, aincteine) Lrensertntion, sownsten! 
dupli ete. The term has a different meaning in other industries; for example, in motion picture par- 
nee,  oteee Sa Spe OPE Sr SITUA A SEW ROTTS EG HERE WERK, See note 338 infra. 


either by physical pressing or by the aid of elec- 
lo & ence he bays noth tothe a yright, 
wer no com, 8 CO’ ‘ 

either because of a license from him or because the music itself is in the public domain.” 

Chafee, supra note 1, at 733. 
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2 COPYRIGHT LAW REVISION 


It is in this area that, at least in the United States, the most immedi- 
ate industry problems have arisen and the most recent litigation and 
legislative efforts have taken place.5 

The problem to be treated by this paper may arise in a variety of 
fact situations. Fairly typical examples might include the following: 

1, A so-called record pirate duplicates a popular recording, presses 
copies, and sells them sccamae 

2. Two American record producers manufacture and sell pressings 
of the same recordings made from European masters; there is a dis- 
pute as to who holds legal title to the American rights.’ 

3. A broadcaster makes a kinescope recording of a dramatic tele- 
vision program, which employed commercial sound recordings as 
background music.® 


Il. Present Law In THE UNITED STATES 
A. PROTECTION UNDER THE PRESENT FEDERAL COPYRIGHT STATUTE 


1. May records be copyrighted directly? 


The copyright law of the United States ® has been enacted under the 
power granted Congress by the Constitution ® to secure to authors, 
for limited times, the exclusive right to their writings. If a record or 
a recorded performance were not considered the “writing of an au- 
thor’’ it could never constitutionally be given any protection under a 
Federal copyright statute. 

Section 4 of the copyright statute | states that the works for which 
copyright may be secured “‘* * * shall include all the writings of 
an author.” Since this terminology is the same as the constitu- 
tional language, one might assume that the present copyright law 
covers everything that can ever be copyrighted. Thus, if a sound 
recording can be considered a “writing’”’ in the constitutional sense, 
it mien be argued that recordings are copyrightable under the pres- 
ent law.’ 

On the other hand, recordings are not listed among the classes 
of work for which copyright registration may be made," nor are 
there any other provisions in the statute specifically dealing with 
records as copyrightable material. Since the present statute is 


ambiguous, it is necessary to examine its history to determine the 
the legislative intent. 


5 See Note, Piracy on Records, 5STAN. L. REV. 433, 433-443 (1953); Miller v. Goody, 139 F. Supp. 176, 
185-186 (S8.D.N.Y. 1956). 


See, e.g., Note, Piracy on Records, 5 STAN. L. REV. 433 (1953); Miller vy. Goody, 139 F. Supp. 176 (S. 
D.N.Y. 1986); Gieseking v. Urania Records, Inc., 165 N.Y.S. 2d 171 (Sup. Ct. 1956). 
7 See, ¢.g., Capital Records, Inc. v. Mercury Records 221 F. 2d Cir. 1955). 
8 Fora of this and similar problems see Kupferman, in New Media, 19 LAW & CON- 
TEMP. PROB, 172, 177-179 (1954). 
*17 U.8.0. (1947). 
U.S. CONST., Art. I, § 8. 
i doen . coors ot ced this t in 1938 Interpretative Rights of Performing Artists 
‘0 commen van a ¢ ) 
42 DICK. L. REV. 57, 68 (1988); No COL. L. REV. ae eer (1938). Professor Chafee has stated: 
port eer elas, ee mee in the courts by a mandamus proceeding.” Chafee, supra, note 1, 
at 
%3 17 U.S.C. § 5 (1947). After classifying thirteen atnecne St pepeen siveganiin this section 
vides that “the above specifications shall not bald to mit the sc ject matter of ht as defined 
n section 4 of this title, . . .” One commentator ag hee Inte wee authority” 
for the Beopcaition that recordings ate not conyrigbtabes, oon “its failure to records in the list 
of ‘works’ subject to copyright.” Note, 7 BAYLOR L. REV. 443 (1955). 
“4 The notice and copes provisions, 17 U.S.C. §§ 12, 18, 19, 20 ( , would ret perionenty diffieult 
pe ae . —_— records. See Capitol Records, v. Mercury Corporation, 
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Early in the 1900’s, as a side effect of the sudden popularity of 
sound recording devices, the principal piano roll aie phonograph 
record manufacturers began to encounter some piracy." "To combat 
the unauthorized copying of their products, the manufacturers first 
attempted to copyright them under the statute then in effect.'* The 
piano roll manufacturers succeeded in securing registrations, pre- 
sumably on the theory that the perforations on the rolls (and also 
on some perforated disks) were visible and hence constituted ‘‘ar- 
rangements.” ‘7 The phonograph record manufacturers failed to 
obtain registrations since their recordings were unintelligible to the 
eye. 

It was reported that in 1905 the leading phonograph record manu- 
facturer, the Victor Talking Machine Co., was prepared to present 
a bill to Congress to end the unauthorized copying of its records.” 
Upon being informed of the movement then underway for general 
copyright law revision, this effort was postponed, and a represent- 
ative of the company thereafter attended the conferences on re- 
vision held at the Library of Congress.” 

On May 31, 1906, Representative Currier introduced H.R. 19853, *! 
the first of the general revision bills which led to the act of 1909. 
The bill had some ambiguous sections dealing witb the rights of authors 
in recordings of their compositions, but sound records were nowhere 
mentioned as copyrightable works. On June 6, 1906, the first day of 
hearings on the bill, Mr. Horace Pettit of the Victor Talking Machine 
Co., testified on the problems of piracy in the phonograph record in- 
dustry. 2 Mr. Pettit argued that the bill as introduced actually made 
records cop htable, since it purported to cover “‘all the works of an 
author.”’ owever, he acknowledged that this was “somewhat 
author # expressed, * and that the matter should be clearly speci- 
fied.* He emphasized the artistic nature of recorded performances, 
and urged the committee to accept several suggested amendments, 
including | the addition of ‘‘talking-machine records” as class (j) under 
section 5.” 

Mr. Pettit was joined in his efforts by Charles S. Burton, representa- 
tive of the Melville Clark Piano Co., a leading manufacturer of piano 
rolls. During the hearings held in ‘December 1906, Mr. Burton sub- 
mitted to the committee a bill in which the > copyrightability of sound 
recordings was specified in considerable detail 
Ry a ey Pg ee 


1 Mach. Co. v. a2 Fea. 711 (8.D.N.Y. 1904 
= 26 STAT. 1106 asene ont ee Se : 
11 Hearings 


eT et ae eee: SS ae 
60th Cong., Ist Sese., a ae lh emer Statistics presented to the commit that the Aeolian 
Company registered claims to copyright im 2,268 perforated disks and rolls up to January 16, 1908. Jd. at 


1 Hearings (une 190), supra note 15, at 154. 


aR, ( aie nave aan {ee o7-20, 147-148. 
une " - 
% Id. at 28-29. 
* Td. at 27. 
2 Td. at 106-60; Hearings (Dec, 000, ou if nt the tube mat 
” a Devas samlines ad ona for reprodu ter aor meee including: 
a and contrivances or music, inclu: 
(a) Int a controllers for Oe cikice tho eds eden oo eee usical instru- 
Tnterchenpeohie Geviess the voice or by the audible playing of a musical instru- 
ssah to a the ee renduced eutibie. “ 


Bape a or telegraphic records automatically produoed by the sound: 
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The author-publisher groups took little or no interest in these ef- 
forts. However, as the controversy over authors’ rights in record- 
ings and the compulsory licensing provision began to rage, a new 
factor emerged. One of the chief ents of the record producers 
against extending to authors the right to control recordings of their 
compositions was that such a provision would be unconstitutional; 
the manufacturers argued that the authors could not control recordings 
unless they were ‘‘writings’’ and that recordings could not be regarded 
as ‘writings’ since they were not visually intelligible.” The manufac- 
turers could not consistenely maintain this argument while at the 
same time urging copyright for their own recordings, and most of the 
manufacturers therefore seemed to back away from supporting any 
antidubbing provision.” 

Throughout 1907 and early 1908 a series of general revision bills 
were introduced; *! none contained language recognizing sound re- 
cordings as copyrightable works. On Sarees 24, 1908, the Su- 
— Court handed down its celebrated opinion in White-Smith 

usic Publishing Company v. Apollo Company, holding that a 
sound recording was not a “copy” and that authors had no right to 
control recordings of their works under existing law. At the hear- 
ings the following month the record producers, interpreting this de- 
cision rather broadly, argued that it supported their claim of un- 
constitutionality for any copyright statute dealing with aural works.” 
in fact Mr. Pettit discreetly withdrew his proposal for conferri 
copyright in recordings, stating that the White-Smith decision cause 
him to doubt its constitutionality.* 

Toward the end of the hearings Mr. Frank L. Dyer, represent- 
ing the Edison Manufacturing Go. and other phonograph record 
manufacturers, adopted a pragmatic attitude on the question. While 
urging the unconstitutionality of a eon. law governing records,® 
he submitted a separate draft bill dealing exclusively with the ques- 
tion, including several elaborate provisions conferring copyright in 
records as such.* He said that he believed his bill woul che held 

28 The hearings contain only two direct references to the proposals by either anthors or publishers. The 
first appeared in a letter to the committees from George W. Chairman of the Copyright Committee 
of the Music Publishers’ Association. Mr. Furniss stated: 

We believe that the talking machine people should have as protection as ourselves on their original 

or characteristic works embodying the personalities and tation of their artists, bands, orches- 
Hearings Qiine I ie cope note i, at 164. On the other hand Nathan Burkan, counsel of the same organ- 
ization, ted to the manufacturers’ efforts to secure legislation and make it > ding copy or counterfeit 

that this was basically inconsistent with the manufacturers’ that they should be 

able to continue using copyrighted compositions without from the copyright owners. r. 

tj felt so this was “‘a case of whose ox is fe wtp.» (1908), supra note 17, at 214-215. 

» C-Dus od (June 1906), supra note 15, at 119-120, 140-141; Hearings (Dee. 1906), supra note 15, 

ea Ais eae nee et reat a ae ee ee eae eee 
tan as dees to dovissen sultuonstear af ; it does not defin 


4% not propose to make phonogra’ t; not e@ 
the subject-matter of en yright at all” He added that the measure’s reonatitationalite does not depend 
= the question of whether phonographic devices are wri but whether the to the author 
of the right to make and sell these devices for reprod his wri is covered by the words ‘secure’ and 
‘exclusive rights’ that are employed in the constituti clause in question.” Id. at 212. 

% See, ¢.g., Hearings (June 1906), supra note 15, at 158; Hearings (Dec. 1906), supra note 15, at 287-288, 


# §, $190, 59th Cong., 2d Sess. (1907); H.R. 243, 60th Cong., Ist Sess. (190 ; 8. 2499, 60th +» Ist Sess. 
Og) + 7 oe) ong., Ist Sess. (1907); WR 1174, cot Cong., Ist : (1908). ~~ 

% For example, Albert H. Walker, counsel for the Victor Company, stated: “. . . the Supreme Court 
as oo perforated rolls are not copies. If not, they are not wutings.” Hearings (1908), supra note 17, 


8 Id. 


at 302-309. 
% Jd. at 297. The draft bill purported to grant a ‘“‘mechanical copyright’’ 
mechanically re the 


“the manufacturer of an 
device or appliance adapted to ° 
erary or dramatic work 


to 
to cat the wholner wateriel part of 8 liz. 


ce 

or tie ar smmsieal compemiien: The t was granted only if use.of the copyrighted 
literary, dramatic, or musical work was authorized, smite to last no longer than the Seameaionl fights 
in the composition recorded. Deposit and registration were req! 
sect to a compulsory license. 


i 


and the right was apparently sub- 
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unconstitutional but, if its constitutionality were upheld, he felt that 
the record companies should have the benefit of a copyright i in their 
own productions. 

Following the 1908 hearings a final series of bills was introduced.” 
There included H.R. 28192, which was enacted on March 4, 1909.* 
None of these bills contained any provision recognizing a copyright 
in sound recordings. The final report on the bill stated: 

It is not the intention of the committee to extend the right of copyright to the 
mechanical reproductions themselves, but only to give the composer or copy- 


oe nel oe me nae the control, in acco: ce with the provisions of the bill, of the 
acture and use of such devices. 


This language certainly sounds conclusive although, as Judge Learned 
Hand has pointed out,” it is open to more than one interpretation.“ 

Between 1909 and 1955 no court was ever called upon for a square 
holding on the copyrightability of records or performances, but a 
body of “dicta aaa authoritative assumptions’”™ developed around 
the question. Fonotipia Limited v. Bradley,“ which involved a 
cause of action arising before 1909 and was decided on grounds of 
unfair competition, contains a startling dictum on the subject. The 
opinion states, without hesitation or sttonigt at analysis, that— 

* * * since the Ist day of July, 1909, any form of recording or transcribing a 


musical composition, or rendition of such composition, has been capable of regis- 
tration, and the property rights therein secured under the copyright statute 


The court adds that— 


* * * the questions raised in Se etaeee case may be avoided as to future 
compositions by comeing tee ginal rendition of the song, provided the 
singer has the right to use it for that purpose * 


These statements are certainly refutable,“ and it seems clear that 
the dictum may safely be didewanted today. 

In 1912, the court in Aeolian Co. v. Music Roll Co.“ stated 
that ‘“‘music rolls or records are not strictly matters of copyright.” “ 
This view was adopted by the Copyright Office which consistently 
refused to accept sound recordings for copyright registration,” and 
was reiterated in dicta appearing in at least three opinions during 


7 H.R. ae oe .» Ist Sess. (1908); H.R. 21984, 60th i tek Oona ae H.R. 22071, 60th Cong., 
1st Sess. (1908); H.R. 22 ; 60th Cong., Ist Sess. (1008); H.R. 24782, 60th C , 2d Sess. (1908); H.R. 25162, 
a Cong., 2d'Sess. ( (1900); HR. 27816, doth © ‘ong., 2d Sess. (1909); H.R. 28195, ooth Cong., 2d Sess. (1909): 


9440, ong., 
oi erat. i 60th C 2d Sess. 9 (1909). 
@ Boe Onpitl Reconda ine. Ol eroacy Hesoras C Corporation, 221 F. 2d 657, 664-665 (2d Cir. 1955) (dis- 
opine one). Judge a Fis Hand Pointed out, th that in copes the of the report is sical compo : §1 
e te—tha: copyright owners musical com ons. 
wa of the thet It would d ta recurding vend 


cory rate See a eee eee ore son they wished the lang arenes ae 
y wi no an ment — 
eintonitiod to emphasize authors elven no control over te oh 
H.R. REP. NO, te both Cong 2d Bess? (i 
@ Note, supra note te id, at 442. 
2 171 Fed. 06 961 (E.D.N.Y. 1000). 


“ hie 
* See HOMBURG, ee RIGHTS OF PERFORMING ARTISTS (Speiser transl. 1934; 
Speiser’s ettendnm pp 44), 

a7 oem Fed. 926 (W.D.N.Y. 1 912). 

& See quotation trom & 1985 letter of 2 (tbe letter stated: “1 =e 
Inc., Se eioeenic tn inhale tit 3G “There is not a eeee ee 
been an. in the Act for Sealine 3 musical 


any provision Hd eat omer 
work not expressible b musical notation in the forma of le’ although the sub has been exten- 
beth fave and abroad.” See also ee 


‘Slates, 4 GEISTIGES EIGENTUM = 83-184 and 3G The voog Copyright ce regulations, 
1 and n. new 

the does not register eee to exclusive 

Regulations of the 


tn effect an of Atsgust 11, 1 1956, state tha Saee i the 
or performances they reproduce.” 
Copyright Office, 21 FED. REG. coat 6021 (1 net 


60682—61——2 
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the thirties and forties.° With two exceptions," virtually every 
commentator on the subject assumed or stated that performances 
and recordings are uncopyrightable,” and this was the universal 
assumption during the hearings on bills which would have conferred 
a copyright on such works.® 

Professor Chafee dealt with this problem in a 1945 article, and 
reached a reasoned conclusion.“ Discarding the old argument that 
a work must be intelligible to sight in order to be considered a ‘‘writ- 
ing,”’ Professor Chafee offered the opinion that records are ‘‘writings”’ 
within the meaning of the Constitution, and are therefore potentially 
copyrightable.» At the same time, he concluded that records are 


1 copyrightable under the present statute, for reasons he stated as 
ollows: 


What seems to me a stronger argument against the present copyrightability of 
records is that they do not fit well into the machinery of the 1909 Act. The ideal 
of convenience may limit the possible scope of the statutory word “‘writings.’’ 
Who is to get the copyright, Toscanini or RCA-Victor? Should the man who 
copies a Toscanini record pay only a flat 2-cent royalty under section 1(e) or be 
treated like a copyist of sheet music and pay $1 per record under section 25(b)? 
Is there room in Washington to store all those records? Perhaps Congress should 


face such questions squarely before the Copyright Office takes on this new and 
burdensome task.* 


But if recordings are “writings” in the constitutional sense, how can 
they fail to be covered by a statute that purports to embrace ‘“‘all the 
writings of an author’? Professor Chafee faced up to this dilemma, 
and resolved it on the authority of a quotation from Justice Holmes, 
who said: ‘‘* * * words may be used in a statute in a different sense 
from that in which they are used in the Constitution.” ” The upshot 
of Professor Chafee’s reasoning is stated by him as follows: 


A word in a statute must be read in connection with the purpose of the law and 
the machinery which Congress has set up. We hesitate about extending the 
word to situations which will make the machinery work badly. The Constitu- 
tion, however, establishes the framework of government. It contemplates that 
the machinery will be set up by Congress in order to carry out specific purposes. 
It is plaa that such words as “Commerce” and “Income” consequently have a 
broader scope in the Constitution than they ma pomen in a particular statute. 
The same difference may be true of “ Writings.” e copyright clause of the Con- 
stitution should be construed so as to a Congress to protect by appropriate 
devices any literary or artistic work which deserves such protection. 


Ten years later, the Court of Appeals forfthe{Second Circuit em- 
bodied Professor Chafee’s conclusion in their decision in Capitol 
Records, Inc. v. Mercury Records: Corporation,” holding: 


80 Waring v. WDAS Broadcasting Station, Inc., 327 Pa. 433, 194 Atl. 631 (1937); RCA Mfg. Co., Inc. v. 
Whiteman, 114 F. 2d 86 (2d Cir. 1940), cert. denied, 311 U.S. 712 Me Jerome v. Twentieth Century-Fox 
Film Corporation, 67 F. >. 736 (S.D.N.Y. 1946), aff'd, 165 F. 2d 784 (2d Cir. 16): ef. Ingram v. Bowers. 
ar ae 65 (2d Cir. 1932). For example, in the W% case the court stated (327 Pa. 433, 437-438, 194 Atl. 

’ “The property rights claimed by plantiff are admittedly not the subject of protection under existing 
copyright aws. The Act of March 4, 1909, . . . enumerates the various lite: and artistic productions 
which may be copyrighted, including books, lectures, dramatic and musical com tions, works of 

art, photographs, and motion pictures. The creator of such a work may protect his property rights 
therein, but statute does not recognize any right of a performing artist in his interpretative rendition 
= as ore composition, or in the acting of a play, composed by another. 
no’ supra. 
52 For example, a commentator writing in 1940 deemed the point “settled.” Note, Rights of Recording 
hestras Against Radio 


Orchestre Stations Using Records for Broadcast Purposes, 2 WASH. & LEE L. REV. 85, 


3 See Section III, infra. 

%& Chafee, supra note 1, at 733-737. 

& Id. at 734. 

% Id. at 735. 

8 Lamar v. United States, 240 U.S. 60, 65 (1916). 

W221" F 20 OT (20 CHE, 1986)” Boe discussions in Kaplan, Performer’ nd The Capitol 

. 2 = in 8 a ° 

Records Case, 69 HARV. L. REV. 409 (1956); Ninaae, Copyright 1955, 43 ei ite. e Riv 791, 801-806 
(1955); Nimmer, Co . L. REV. 185, 102-194 (1986); Notes, 7 


Boright Publication, 56 C BAYLOR L. REV. 
442 (1955), 56 COL. L. REV. 126 (1956); 3 U.O.L.A. L. REV. 113 (1958) 
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* * * first, that Congress, before the 1909 amendment, intended that one who 

performed a public-domain musical composition should not be able to obtain 
copyright protection for a phono aphic record thereof, and, second, that nothing 
in the 1909 amendment indicated any change in that intention.” 
Judge Learned Hand, who dissented on other grounds, agreed that, 
although records are ‘‘writings’’ under the Constitution, they “could 
not. have been copyrighted under the Act.’’“ The majority opinion 
was based arinetie upon the difficulty of adapting sound recordings 
to the deposit and notice requirements of the present law.” Judge 
Hand, whose analysis on this point is more searching, based his con- 
clusion upon Professor Chafee’s reasoning that to accord a statutory 
copyright in recordings would be “‘to ignore the very specific pro- 
visions of section 1(e) regulating the infringement of ‘musical compo- 
sitions’ by mechanical ‘reproduction.’’’ ® 

Whatever may be its fate as authority for the other questions it 
attempts to decide, it seems probable that the Capitol Records case 
represents an authoritative ruling on at least two points: (1) That 
recorded performances are potentially copyrightable under the Con- 
stitution, and (2) they are not covered by the present copyright 
statute. 


2. May records be protected indirectly under the copyright statute? 

(a) The compulsory licensing provision——Three years after en- 
actment of the copyright statute of 1909 the Aeolian Co., then the 
leading manufacturer of perforated music rolls, sued a competitor 
for the unauthorized ‘‘copying and duplicating” of Aeolian’s prod- 
ucts.“ The plaintiff had manufactured its rolls under licenses 
from the owners of copyright in the music reproduced, and suit was 
brought for copyright infringement under the Federal statute. The 
court acknowledged that ‘‘such music rolls or records are not strictly 
matters of copyright.” ®* Nevertheless, the court granted a pre- 
liminary injunction; it held that, while section 1(e) permits a manu- 
facturer to make his own records of a eo ie ae composition with- 
out express permission, it does not authorize the duplication of a 
licensee’s records.“ The plaintiff, who was a mere licensee of the 
copyright owner, was granted an independent right of action under 
a provision of the copyright law allowing ‘‘any party aggrieved” 
to file a bill in-equity in a Federal district court.” 

The Aeolian decision appears to represent an unsuccessful attempt 
to bring a case of unfair competition under the Federal copyright 
statute.” If the ruling represented good law, its practical effect would 
be to give the manufacturers of sound records the equivalent of a 
copyright in most of their popular recordings. Although the de- 

ae Records, Inc. v. Mereury Records Corporation, 221 F.2d 657, 661 (2d Cir. 1955). Judge Dimock 
wrote the majority opinion. 

61 Td. at 665. 

2 Id. at 660-661. 

8 Id. at 665. 

P= soar v. Royal Music Roll Co., 196 Fed. 926 (W.D.N.Y. 1912). 

% Ibid. The holding was expressed as follows: 

The provision of the statute (section le) that “any other may make similar use of the copyright- 

ed work” becomes automatically o ve by the f of the license; but the subsequent user does 

wane eralg soeeae te ee eae he perforated records. Hi avail himself of the skill 


or ¢ cannot 
and labor of the original manufacturer of the perforated roll or record by ng or duplicating the same, 
whe hee taaes cremal yrighted com Reacer dente unaela, aba tt the work of a competitor 
who has made an we y 
67 35 STAT. 1084 (1909), 17 U.S.C. § 112 (1947), as amended, 65 STAT. 710 (1951). 
8 In speaking “skill and labor’ and of “the work of a competitor,” the court seems clearly to 
have been thinking in terms of unfair competition. But this would have required action under State law 
rather than under the Federal copyright statute. 
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cision has not been overruled and has been cited with approval by 
several commentators,” it is open to severe criticism.” It would 
seem safe to argue that the Aeolian case does not represent the present 
law of the United States.” 

(b) Sound tracks. —The status of motion picture sound tracks under 
the present copyright law presents a very delicate and special problem. 
When motion pictures were added to the list of copyrightable works 
in 1912” the talking picture, with integrated sound track, had not 
been invented. After the introduction of sound films the courts 
held that ‘‘talkies’’ were “nothing more than a forward step in the 
same art,” ” and that use of a copyrighted work on a sound track 
constituted an infringement.” But whether the sound track of a 
ps motion picture would itself be protected against copying 
or dubbing is still open to speculation.” 

Some significance may be attached to a 1946 dictum by Judge 
Leibell, who drew a sharp distinction between ordinary sound repro- 
ducing devices (such as “a music roll or victrola record’”’) and sound 
films.” His opinion implies that “‘talkies’’ may be considered copy- 
rightable as an integrated whole “because they are so clearly of the 

enus ‘motion picture.’’’” The report of the Senate Committee on 

a Relations dealing with the Universal Copyright Convention * 
may likewise shed some light on this problem. However, while it is 
possible to argue that the, Federal copyright law may extend protec- 
tion to sound tracks when they are synchronized with the visual por- 
tion of a motion picture, the extent of copyright protection for a sound 
track when used separately as a purely aural work is a much more 
doubtful question. 


B. PROTECTION UNDER LOCAL STATUTES 


1. State statutes 


There are no State statutes recognizing rights in sound recordings 
or recorded performances. On the atters fee States have enacted 
statutes which may deny a musical performer or record producer any 
rights against unauthorized dubbing after the recording has been 


6? See, 68 HOWELL, THE COPYRIGHT LAW 150 (3d ed. 1952); 2 SOCOLOW, THE LAW OF 
RADIO BROADCASTING 1185 (1939); Dubin, yricht A of Sound Recordings, 26 SO. CALIF. 
ies ee 8 (1953); Strauss, Unauthorized R. ng of R Broadcasts, 11 FED. COMM. B. J. 193, 

n. 


” For an exieneive critical analysis of the Aeolian case see Note, Piracy on Records, 5 STAN. L. REV. 


433, s 

™ It might be argued that the reasoning behind the decision in the Capitol Records case is in basic conflict 
with the Aeolian rule. See notes 59-63 supra, and text thereto. 

7 37 STAT. 488 (1912). 

mL. C, rom & Co. vy. Fox Film Corporation, 83 F. 2d 196, ade Cir. 1936). 

™% Foreign & Domestic Music ee Licht, 196 F. 2d 627 rs ir. 1952); Jerome v. Twentieth Century- 
Fox Film Corporation, 67 F. Supp. (8.D.N.Y. 1946), aff'd, 165 F. 2d 784 (2d Cir. 1948); Encore Music 
Publications, Inc. y. London Film Productions, Inc., 89 U.8.P.Q. 801 (S.D.N.Y. 1951). 

75 For an interesting discussion of the problems likely to be encoun: in the near with the dev 
— - — tape recording see Meagher, Copyright Problems Presented by a New Art, 30 N.Y.U.L. REV. 

% Jerome 9, Twentieth Century-Fox Film Corporation, 67 F. Supp. 742 (S.D.N.Y. 1946), aff'd, 165 
ay Soe ~ ae 1948). ples : » olf 

. a ‘ 

%S, EXEC. REP. NO. 5, 83d Cong., 2d Sess. (1954). The rey asserted that the protecting coverage 
of the Universal Copyright Convention ‘clearly embraces not the older, silent types of snation pictures 
with the subtitles and d aon awe on the , but also motion pictures including the integrated 
soundtrack portions thereof.”’ This was true despite the fact that Article VI of the Universal Copyright 


Convention refers to copies of a protected work as capable of being “‘read or otherwise visuall A 
The report concludes that it is “abundantly clear that nothing in the present convention will: ele in the 
loss of any protection for the integrated sound portion of a motion picture which it now enjoys.” 
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placed on sale.” The statutes were passed in the wake of the Waring 
decisions, ® and were obviously aimed at preventing the collection of 
performance royalties from broadcasters, cafe owners, and similar 
secondary users.*! Nevertheless, the language of the statutes may 
well be broad enough to ae a common law action for dubbing in 
North Carolina, South Carolina, and Florida. 

As part of a concerted eee the record industry against disk 
piracy, bills making unauthorized dubbing a penal offense were in- 
troduced in the New York Legislature in 1952, 1953, and 1955. 
The 1952 and 1953 bills, which were identical, provided that the 
rerecording of a phonograph record without the consent of the owner, 
and with the intent to use the dubbed record for sale or public per- 
formance for profit, constituted a misdemeanor. The bills also pro- 
vided that any person who knowingly sold copies of the dubbed records 
would likewise be subject to criminal liability. The 1955 bill was 
virtually identical with the earlier measures, but contained an added 
clause permitting broadcasters to make their own recordings of pro- 

embodying recorded music.™ 

The first two bills were passed without opposition, but were vetoed 
by Governor Dewey.™ e 1955 bill was also passed, but failed to 
become law because it was not signed by Governor Harriman. 


2. Municipal ordinances 

Los “en apparently has the distinction of having the only pro- 
vision in the United States prohibiting unauthorized dubbing and sale 
of dubbed phonograph records.® The ordinance, which was passed in 


N.C. GEN. STAT. c. 66, §§ 68-28 (1943); S.C. CODE, § 6641 (1942); FLA. STAT. ANN. §§ 543. 
543.03 (1943). Ths tant as thee procision tends ollo si cee 


as 
hen eng pocmearenh pened st ceeeiee Venaieens ele Siler et lormances are em- 


, is sold in commerce for use within this state, all asserted common law ts to further restrict 
or to collect royalties on the co’ use made of any such br eae peapan ae 
hereby a id expressly article or ¢ has been sold in commerce, 


an repealed. When 
any asse! ble rights shall be deemed to have passed to the purchaser u the purchase of the 
chattel itself, an the t to further restrict the use made of Sensibng s secuede Or chnelrteal teaaberis” 
tions, whose sole value is in their use, is hereby forbidden brogate J. 

Nothing in this section shail be deemed to oe ee goats Sy paren the United States 
copyright laws. The sole intendment of this enactment is to abolish any common py on attaching 
to phonograph records or electrical transcri whose sole value is in their use, and to forbid further 
restricti the collection of su and royalties on phonograph records and electrical tran- 
initial performance at tle recording thereof 


ions or bsequent 
scriptions by performers who were apes for 8 
© Waring v. 26 F. — (E.D.N.C, 1939); W: v. WDAS Broadcasting Station, Inc., 
327 Pa. 433, 194 Atl. 631 (1937). notes 124-129, infra, and text 
% See Diamond and Adler, Proposed Copyright Revision as Records, 11 ATR L. REV. 29, 
40s, alee, Rights of Performers and Recorders Against ecord Broadcasts, 49 YALE L. J. 


; & No. 2267 Gn Senate, february 19, 1952); No. 2681 a Amembiy, woe Je 9m No. 188 (Tn Senate, 
anuary 15, > NO. n Assem , January ; NOS. 3299, an ’ 
1955); Nos. 1e dert, sa18 (In Anoombtg: January 25, 1955). The text of the 1952 and 1953 ime reeks as 


ws: 
Any person who: 

1. Shall directly or indirectly by any means, transfer or cause to be transferred any 
sounds = poe tape, film or other article on which sounds are 
recorded, with intent to sell, or cause to be or to use or cause to be used for profit h public 

ance, such article on which such sounds are so transferred, without the consent of the owner; 

2. Shall sell any such article with the knowledge that the sounds thereon have been so transferred 

the consent of 


thereon the owner, 
ball be ealtty of the mamenerens 
As in th mean any individual, partnership, corporation or 


oe Se) ears Ek Seine ole prarinns, pares tion 
tion; and the 7 the ee Pree rd, 
ee ae ee SP ie et ee cee eee eae ee eee 
ferred recorded sounds are directly or indirectly derived. 


* Fie eS ht ey to any pari nee i ten won mst ony sac res 
an er, 
or ip tha ettisia rensiiinn Soot tau: teneair. whee transfer is made for the verresendine 6 
if such person has the to broadcast the sounds recorded on the original record, 


Records, 8 STAN. L, REV. 483, 440 (1988); BILLBOARD, Aug. 7, 1954, p. 18. 
Tot it be knovin that he bellowed salts hows pracy phockd 


come thru Federal en 
%® MUNICIPAL CODE OF T CITY OF LOS ANGELES § 42.19.1 (1948). 
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1948, reads as follows: 


Src. 42.19.1. Pronocrarx Recorps—ReEPrRopUcTION RicHTs 


It shall be unlawful for any person to manufacture or reproduce for sale any 
phonograph records without the written consent of the owner of the r uction 
rights thereto, or to knowingly distribute for sale or keep for sale phonograph 
records which have been manufactured or reproduced without the written con- 
sent of the person owning the reproduction rights thereto. 


Cc. COMMON LAW PROTECTION AGAINST IMITATION 


Before discussing common law theories for the protection of a re- 
cording oes duplication or repressing, it may be worthwhile to 
distinguish the situation in which the general style or characteristics 
of the record aré imitated, mimicked, satirized, or burlesqued in 
another record.” This paper is concerned with rights against the ac- 
tual reproduction of one record upon another, whether by repressing 
or by recapturing the sounds electrically or acoustically. It is im- 
portant to differentiate this situation from that in which one recorded 
performance is imitated in another recorded performance, even where 
the style of performance and manner of interpretation is followed so 
closely as to be virtually indistinguishable. In the second case a new 
performance has taken place, and American courts have been extremely 
reluctant to grant protection in this area.” In a 1950 California 
case ®* involving similarities in the manner in which a musical compo- 
sition was performed on two phonograph records, one of the grounds 
for denial of relief was that thate are no property rights in a general 
style of performance.” On the other hand iP the plaintiff could show 
real fraud or passing off, it is likely that he could enjoin) the sale of a 
record imitating his own.” 


D. COMMON LAW THEORIES FOR PROTECTION AGAINST DUBBING 


1. In general 


It seems clear on the basis of the foregoing analysis ™ that, for 
all intents and purposes, sound recordings are given no protection 
under the Federal a i statute. Performers and record pro- 
ducers must look to the laws of the various States for any recogni- 

% A footnote to the majority opinion in W v. WDAS Broadcasting Station, Inc., 
It has been Prod in 


states: 
said that the owner of uction rights of a play cannot enjoin an imitation of the 


the 
tage business: [citations omit! Such imitations, while they may resemble the 
are not identical with it. < the th 


t 

duction of the performance itself, transfixed by a mechanical process, for which tection is Sena. 
327 Pa. 433, 438-439 n. 3, 194 Atl. 631, 634 n. 3 (1937). Young, Copyright Law—Musical Style Piracy— 

Possible Me 0 seegal Protection for the M 28 KY. LJ. 447 (1940), 
Cf. Bloom & v. Nixon, 125 Fed. 977 (E.D. Pa. 1903); Savage y. Ho’ 159 Fed. 684 (S.D.N.Y. 
1908); Green v. M heime 177 ¥ D.N. 1900); Murray ie N ¥.8. 246 (Sup. Ct. 1941). 
. Deeca . * “ .D. Cal. .. For a discussion o' 
this caus seo Berton Dusinose Procticee be Ike Coniight Praia in mE OPYRIGHT PROBLEMS 


ANALYZED 87, 114-115 (1952). 
8% Supreme Records, Inc., 90 F. Supp. 904, 908-909 (S.D. Cal. 1950). Judge Yank- 


wih it in ea wel bs os wea ema ih Fen word erent 
a cases W what we repr _ 
which means to perform, act, impersonate, and than the 
pera —s nen copyrightable or cates au The 1 9¢ of  erespending Eagtish 


is 
to 
ele gran ec 
4 
mannerisms 


7 
all these cases. We would oe a a cett ei i the right 
to forbid anyone else from imitating his creative famous of Henry 

III, or Sir Laurence Olivier could it anyone else from adopting some of the innovations which he 
w Cf Jonesy. Republic Producticne tn. 12 F 24 672 (oth Cir, 1940); Ine. v. Cox, 124 F. 24 
= i Cir. 1942); laos Ranger, Inc. v. Currey, 79 F. Supp. 190 iene ees n'y, Amador, 93 


App. 358, 269 Pac, 544 (1928); Goldin we -¥. Supp. 
Gel. Ape. 208, 5 (1928) v. Clarion Photoplays, Ine., 202 App. Div. 1, 195 N.Y. Supp, 455 
i See Section ILA. supra. 
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tion of rights in their recordings.” These laws consist almost en- 
tirely of judge-made common law. They differ widely from State 
to State, and are often conflicting and irreconcilable.” 

The body of case law dealing with protection for recordings and 
recorded performances is entirely a product of the 20th century,“ 
although it was necessarily built upon older concepts. In attempt- 
ing to secure recognition of rights in their recor * performers 
and record manufacturers have relied upon two princip al theories: 
(1) ‘common law copyright” (also called literary property right, 
common law property right, and intellectual property), and (2) 
unfair competition. 

Common law copyright and unfair competition both involve the 
recognition of property rights, and this has led some courts to con- 
fuse the two concepts and to speak in eably of them.” Es- 
sentially, however, the two theories are quite different: 

a. A work may be protected by a common law copyright only if it constitutes 
an original intellectual creation. The work need not be eligible for a statutory 
copyright, but it must embody some creative intellectual or artistic contribution. 


A common law copyright confers pee protection against unauthorized 
use, and this protection ordinarily lasts as long as the work remains unpublished.” 


b. The theory of unfair competition recognizes a property right in business 
assets which have been acquired by the expenditure oo iavcaenh of money, 
skill, time, and effort. The work need not be original, new, or creative to be 
protected. The concept of unfair competition does not confer a money. but 
protects only against unfair use in business. It is not affected by publication.” 
It is entirely possible for the same person to assert two separate com- 
mon law property rights in a sound recording—both a common law 
copyright and a right against unfair competition.” Before one can 
attempt to analyze the problem, however, it is essential that the two 


concepts be sharply eee 
In addition to cases invo ving protection of recordings on theories of 
common law copyright or unfair competition, situations may arise 

” The Ametionn jndielel ersten previa Se , which exists in addition to the courts of 


each State. T ederal courts deal not Se eases involving Federal statutes, but also with contro- 
versies in which the parties are citizens of States. Before 1938 it was assumed that in these “‘diver- 
sity of citianshia cases the Federal courts could apply the so-called “ Federal common law” and were not 
bound by any State court Supreme Court decision in E 0. Vv 
Tompkins, 304 U.S. 64 (1988), however, the Federal courts Mag ofp dtd ys where 
the district in w! the pales haven to be located. has 

cases invo =— in recordings with problems of extreme complexity; see, 
€.g., Capitol Records, Inc. v. Mercury » 221 F. 2d 657 (2d Cir, 1965); Ettore bileo 
Te n Broadcasting P. 2d 481 (3d Cir. 1956), cert 351 U.S. 926 The court 
may be called to determine (1) the State of 


at 664. Judge concluded that, recorded performances 
es Pa const for protection, the question be of Fed 
eral law, folt that failure of uly ear mene eer 


the 
‘tates the power to create monopoly thus defeat the constitutional requirement that pro- 
Sontiem be oat ted only for TJ conceded this might be regarded 
wiinion id Gils prechina she Redbu pogo oat sb ies! i fete ee 
Rh nee me | was not invented until 187, and the vogue for sound reproducing devices did not 
8 th 2 not dubbin 
wah ac nt ge aes A a 
solely ul! essen y 
to the i argua & Tight to 
troeden Efkewisefurpishes» precedent for an tajunction agaist dubbing’ "The oalons themselves 


wt Bee Waring v, Dune, 2 H, Sapp. 338 DLN 0. Ween); Setropatan Ass'n, i. Wag- 

ner-Ni Recorder Cup. N.Y.S. 2d 483 Ot. 1950), aff"d, ; a, ag (App. Div. 1951). 

Bryon Callens % L. R SF ota) , ela 
See Chafee, Unfair Al RV. 1280 (1940) . : 


® For an opera migh' Ww ; t in a recording of an operatic per- 
acy el ike ma Mane Went ee tacts aed nae oe 
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in which the special facts warrant recovery on other grounds. These 
additional theories of protection nesd be mentioned only by name: 
(a) Right of privacy; (6) interference with contract relations;'™ 
(c) interference with emp oyer-employee relations;' (d) quantum 
moruit;'® and (e) moral nght.™ 


2. Common law copyright in sound recordings 


(a) Protection of a recorded performance.—It yo ste settled that 
the contributions of performing artists to a sound recor ane 
an original intellectual creation, and are therefore eligible for com- 
mon law copyright protection.1% There are no decisions denying this 
proposition,” and it has been strongly reiterated in recent cases.’ 


1 Judge Maxey’s concurring opinion in Waring v. WDAS Broadcasting Station, Inc., 327 Pa. 433, 456, 
194 Atl. a 642 (1937), contains strougeat asseriion over made in favor of a Tight of vacy to tect 
perform: ers agains nst unauthorized use of their recorded ces. His view was t the tiff is 
entitled ‘to decide whether, —< oon, and how, and for whose ’ his rendition of musi mposi- 
tions shall be mechanicall ” He belt that “the right to the tise of these discs to private 
use is undoubtedly his.’ ii, — 1, 194 Atl. at 644. This opinion has been widely criticized, however 
and it is ne the right of privacy has littl e application 


83 Baer, former’s 
ORE. 1 gin Unlicens We (10s) CF ROA Bite, Oa a Wiltemnon 114 F es Bea 0 Cad Cie, 198 bo) er dvd ale 
Ve 
311 U.S. 712 (1946); sore v. Pan co Television 


ee 
cert. denied, 351 U.S. 926 (1956 }; Sherwood v .. MeGowan, 3 Mise. aad te 8 ase Gheask 
See also Nimmer, The 


Urania 55 N. YS. 2d 171 ‘Ot. 1956: 
ing v, U & CONTEMP S PROB. 954). oom » 


1% Metropolitan Opera haeaather: vy. Wagner-Nichols Recorder Corp., 101 N.Y.8. 2d “i 498-499 
(Sup. Ct. 1950), aff'd, 107 N.Y.8. 2d 705 (A hon” 1951). Contra: RCA Mig. Co. v. Whiteman, 114 F. 2d 
86 (2d Cir. 1940), cert. denied, 311 U.8. 7 a 
‘ death eRe Productions Corporation vy. ) terbert M. Baruch Corporation, 135 Cal. App. 351, 27 P. 

1 Cf, Peterson v. KMTR Radio manos U.S.L. Hy ae ee Ss Ct. iad Gu 1 u); Be 

1% See Ju Frank’s concurrin, ng opink in G Seats 
Philco Television Drondeusting erpots 34 aa Git Mee). "edie ws Ce). 

1% In RCA Mfg. Co. v. Whiteman, rT e- N.Y. 1939), tg = Sled og ‘14 F. 2d 
(2d Cir. 19%), cert. Le 311 U8." Ss. va Gi ph, Judge ll stated that even before the invention of the 
time the ie a performer had a common m opyrigt J Mis pee: asserted that “during all this 
time e righ t was always present, yet because of impossibility of violating it, it was not necessary to 


se | In ‘the United States, the only serious arguments against recognition of performers as creative artists 
came at various Congressional hear: from Kop ST yup gts motion pictme producers, 
juke hes epemmbers. and similar s) sroups, who the to lose from a ition of on erasers 
rig on fae ure 0 
aemaneey see, €. eg. AU DINE’, Li LES TOON FLITS Ts D0 BISQUE T DE LA RADIODIFFUSION 

N DROIT PRIVE 938); ESCHOLIER, LE PHONOGRAPHE ET LE DROIT D’AUTEUR 


135-140 Gene); M MAK, RI *RIGe TS AFFECTING THE MATE ACT URE 2 AND ae OF GRAMO- 
PHONE RECORDS 105-115 (1983); E Baum, Protection of Records, Pr ection, of Artista md Copyright, 5 
GEISTIGES CIGENT 1 (1939); de Sanctis, The Nek hike VISTA DEL DIRITTO 
COMMERCIALE 167 (Copycight y Translation 
ade oan ee ee cited in support ofthe tices Stine Ot thi in tint thivetve 
2 ot beter ut deal situations as indicated: Waring v. 
Was’ Brondoasting Stat 327 Pa. 194 Atl, 631 ; Noble v. One Sixty Commonwealth 
Avenue, Inc, upp. or F. Supp. 338 (E.D.N.C. 1939); RCA 


Mic. Co. v. Witteman 28 F. See nds, 114 F. 2d 86 (ad Cir. 1940), 
enn Broad 0., ° 


m, 
Sapp. 531 (E.D. Pa. 1 & Wy, 2d 133 ( Ct. 1947); Peterson v. 
KMT Pid ars Mate ‘peace & ern in 


of aquacade 
which Siniatifie cs formed); Ass'n, Ine, v Corp 101 N.Y.S. 
2d 483 (Sup. Ct. 1950), ana 107 I NB ad 706 App. D live > 
ance); katy “rs v. Harris, 98 on tne 10 oss eo Ph Geocoin 198 ain nook 3 1952); 
at Productions, 213 F. 2d 
662 (9th Gir. 1954) (broadeast of m iy eee Kn et actor; Aut oilte Pt Productions, 
Ine., 104 F. foe 918 S pes oe 1952) aff'd and snihes. 3 213 F.2d 667 of motion 
picture in which plaintiff ye Canltal Records Inc. v. Mercury fon, 100 F. Supp. 
$30 (S.D.N_Y. 1962) afd, DF oA (2d Cir. 1 ae sty gg Television Corpora- 
tion 229'F, 2d 481 (3d Cir. 1956), cert. denied, 351 U.S. 926 (1956) (broadeast of motion picture of plaintiff's 
prize fight); Gieseking v. Urania Inc., 155 N.Y.S. 2d 171 (Sup. Ct. 1956). 
“sy vhes bene Aeube tiae Co shies tha Conschenion: cn could a to Performs a 
e can no ve one who 
pene. a i ceive a cb a 9 oe and vend phonograph records of that 


In bs dissent, Judge Learned Hand agreed on this (at 
usical notes are composed of a ‘ een reed Seen ee Oe aay 
a ay There may mae do not allow any de, 
though I doubt. even that; but in fac cael panei ¢ “fo 2eiuea the P crcrniver de with choles. de 
peels Spee re Siie, one Dee eaees oe Te oae See pro tanto quite as a “composition” as an 
‘arrangement”’ piation” of the seoreieeli,which § 1(8) makes copyrightabe, Now that it 
has become possible to ca these contributions of & physical object 
ea ht Goustaton. peice pepcgany Copyright Clause 
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Bove ecetng Copy ee 481 Cir. 1956), cert. denied, 
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Thus, as long as none of the records reproducing his performance have 
been sold or distributed, it seems clear that a _performer may enjoin 
the unauthorized duplication of his recording.’ 

The majority opinion in the famous we case "° implies that, in 
order to establish a common law copyright in a recorded performan ce, 
the rendition must be of more ot agtinies esthetic value." This 
attempt to engraft a subjective artistic standard upon the law of 
common law copyright has been criticized more widely than any other 
single aspect o of the opinion,'” and has not been adopted in other 
cases. In fact, in a recent case involving the rights of a prizefighter, 
the court specifically held that “the quality of the performance can- 
[not] supply the criterion.” 

(6) Protection of a sound recording as such.—Only one American 
case has ever considered the question of whether the contributions of 
a record producer are sufficiently artistic or creative to warrant pro- 
tection under a common law copyright."* The lower court in the 
Whiteman case held that, while the contributions of the manufacturer 
were essential to the proper reproduction of a performance, they were 
not creative in themselves."5 The Whiteman case was reversed on ap- 
peal upon other grounds,"* but its conclusion on this point finds some 
inferential support in the recent Capitol Records decision.” Thus, it 
seems doubtfu at present whether a record producer may protect his 
own “oe neemere es against dubbing on the theory of common law 
cop t 

(c) nership of the common law copyright—When a performer 
agrees, under an employment or ciaeae service contract, to make a 
particular recording, the ownership of common law nr ht in his 
recording is governed by the terms of his contract."* e specifi- 
cally retains some or all of these rights; it may be possible for him to 

1 Waring v. Dunlea, 26 F. Supp. 338 (E. D, N.C. 1939). 
ue Waring v. WDAS Broad Station, Inc., 327 Pa. 433, 194 Atl. 631 (1937). 
11 Jd. at 440-442, 194 Atl. at The majority opinion a. ated “the ordinary musician does 


nothing more than render articulate the silent composition of the ai d indicated that, in order to 
claim protection, the performer must “elevate interpretations to to the eae of iadopendent works of art.” 


3 See, ¢. g., Judge Maxey’s concurring opinion in the Waring case poe ie 24 6, aes Atl. pai oss 
Bass, Interpretative Rights of Performing . Artists, 42 DICK. L. REV, 37 (1938 is of the P er 
forming t in his pea Performance, 11 AIR L. REV. en (aie; Ne bea, bo NEB. L. REV. 
79 (194i), 86 PA. L. REV. 217 (1937). 


13 Ettore v. Phileo Television Broadcasting Corporation, 229 F. 2d 481, 490 (3d Cir. 1956), cert. denied, 
351 U.S. 926 (1956). 


ut The creative chararter of a reco as such has been the su os oo 
the United States and abroad. In the hearings doa ‘his subject, the record produc- 
ers have emphasized the artistic nature of their contribution have that protection 
Serine sates euro of their ontebution fo areca seer mad ak eerete. 

al Litter The Present Lapa Sats of tctirders and note amond an er, a 
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BIGERTUM UM 27, 230 Git Not d d 


Unlicensed Record Broad 
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Related Right 18 AROHIV we LFILMPUN COND ATERRE! RREOH 310 (Co; t Society 
Translation Service 1955, no i“ bork Dag io guetoalion meses “droits 3 REVUE 
INTERNA ATIONALE Be. D’A teh Ge irFusi TRASCHNOY, in DROIT 
D’AUTEUR ET LES DR reeves. Rae Sodee 

us ROA Me One Whiteman an Y Boon fetted thet this was 
“one of the most controverted issues” in the case 
rit ls B, 24.86 Gd Cie, 100), cork, denied, Sil a i denis Sas tare 
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conductor are entitled to common law 
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assert them in the future.“ Or, if he specifically grants all of his 
common law rights, he can no | claim any property in his per- 
formance.” If the contract is silent or inconclusive on the point, 
there appears to be a split of authority; several courts have held that 
all property rights in the performances are conveyed unless the per- 
former specifically reserves them,™ while there is also some authority 
to the effect that a performer may enjoin any use of his recorded 
performance ‘not contemplated at the time of its creation.” !” 

(d) Effect of ication on common law copyright in sownd record- 
ings.—Under the present law of the United States, publication of 
a work that is potentially capable of being copyrighted destroys 
common law copyright in the work completely; unless statutory 
copyright is secured upon publication, the work enters the public 
domain. Publication is generally considered to be an act which, by 
its nature, unrestrictedly core copies of a work before the public. 
However, it seems clear that the public performance of a work is 
not a publication, even when the performance takes place before an 
audience of millions. 

The entire question of common law copyright in sound recordings 
therefore turns upon two crucial questions: 

(1) Does the unrestricted sale or public distribution of records 
constitute a general publication of the recorded performance? 

(2) If so, does the publication of a work that cannot be copy- 
righted under the Federal statute throw that work into the public 
domain? 

The case law dealing with these questions is a maze of conflicting 
opinions. A chronological review of the most important decisions 
may be the simplest way of analyzing the problem. 

(1) The Waring case (1937). The earliest and most famous 
case to deal with the problem involved the unauthorized broadcasting 
of phonograph records reneodemee paris by plantiff’s orches- 
tra. The Pennsylvania court acknowledged that the unrestricted 
sale of phonograph records would ordinarily amount to a general 
publication of the performance and would destroy the common law 
copyright. It held, however, that the use if the legend “Not licensed 
for radio broadcasts’ on the records created an “equitable servi- 
tude’! which limited the publication and preserved the performer’s 
right to restrain unauthorized broadcasts. Since, at least by its 

Waring y. WDAS Broad Station, Ine. 427 Pa. 489, 194 Atl. O31 (1087); Waring v. Dunlea, 26 
F. Supp. (E.D.N.C. 1989); RCA . Co. v. . . 787 (S.D.N.Y. 1 rev'd on other 
gen sl iy eta ea Pees iy ere Gos 
Gigeting v. Urania Records, Ins. 08 5S ie , P,P ad : 

« v. Warner Bros. Pictures, Inc., 139 Cal. sre 34 P. 2d 835 CANA) Noble v. One Sixty Com- 
monwealth Avenue, Inc., 19 F. . 671 ei Mass, ; ROA . Co, ¥. iteman, 28 F. Supp. 787 
8.D.N. Y. 1939), reo'd on other 114 F.2d 86 (ed Orr. 1910), cer denied, 31 U.8, 712’ (1940); v. 
itd); Autry ¥, Republic Productions. so, 14 F Sapp. O18 SD. Onl. 106 ap'd ond mmodthet, 213 Yad 
667 (9th Cir, 194); 28935 (NY. : Rad Xs 2 





; Sherwood v, McGowan, 3 Misc. ee . Ct. 1956). 

wt Bopram v. Bowers, 0 ¥. 3608 8 Ce. ee 2 20 CY, Gap. Ot 100), 162 Mise. 225, 
293 N.Y. Supp. 63 (Sup. Ot. 1936); v. Decca Inc., 76 N. Y.8. 2d 133 (Sup. Ct. 1947); Peterson v. 
KMTR 0 .» 18 U.8.L. EK 2044 (Cal. Super. Ct. 7, 5 
sat Ua uh eee Television Broadcasting Corporation, . 2d 487 (84 Cir. 1956), cert. denied 

it Waren a WDA Brodeuting Tne, $37 Ba, 488, 104 AA, 63 (1987). The Waring decisi 

‘ on 
produced a storm of comment in the : ie hikes ttle af toe to aome ie 
the follo : Baer, former’s Right pee tae cae ncn 19 N. C. L. 
REV. 22 (1941); B Rights of 42 DIOK. L. REV. 67 (1938); Littauer, 
The Waring Case, 32 T. M. va 2 | . Present Status 0 
in America 


ers and 3 E 217 (1988); Notes, 18 B. U. L. REV. 441 
(1988), 98 OOL. L. REV. 181 (1988), 49 YALE L. Vs 
125 See Chafee, Eguitgble Sert 


- 559 . 
itudes on Chattels, 41 HARV. L. REV. 945 (1928). 
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terms, the sete appearing on the records in the Waring case re- 
lated onl roadcasting, it is possible to argue that plantiff would 
— - no right to enjoin dubbing on the theory of common law 


es Dunlea case (1939).” In this case, which also involved 
unauthorized broadcasti pa Federal court sitting in North Carolina 
apparently adopted the ng rule. As a result of this decision, 
three States passed statutes nintadion that the sale of phonograph rec- 
ords results in the loss of common law property rights in the per- 
formance reproduced.'” 

(3) The Whiteman case (1940).'° This case also involved unau- 
thorized broadcasting, and was decided by a Federal court sitting in 
New York. In a decision written by Judge Learned Hand, the court 
rejected the “equitable servitude” theory of limited publication; it 
held that the public sale of ee, and tha records destroys common law 
copyright in t “ performance, that the use of the records them- 
selves could not be restricted. clear inference may be drawn from 
this decision that the dubbing of seceamee records could not be en- 
joined on the theory of common law copyright."' For a number of 
years, the Whiteman case was regarded as re nting good law in 
New York and in other jurisdictions outside of Pen Pennsylvania." 

(4) The Metropolitan Opera case (1950).* Here an opera company, 
a record company holding a license from the opera company, and a 
broadcaster sued to restrain the commercial sale of unauthorized rec- 
ords reproduced from operatic broadcasts. Suit was brought in the 
State courts of New York, and relief was apa to all three plain- 
tiffs. The decision is based primarily on t ang’ Sg unfair compe- 
tition, but includes what appears to be a holding that the opera per- 
formances are protected by a common law cop pats gon that. pro- 
tection had not been lost by performance and broa No consid- 
eration was given to the effect of the record Bas eahe sale of its 
own recordings. 

(5) The Granz case (1952)."* This suit involved a contract dispute 
and was brought in a Federal court sitting in New York by a jazz im- 

oe ee ae tol ee ee not consider whe yagi ow 
records outside the restriction had been dedicated by publication’; Meta, 7. 7 BAYLOR. REV. 442, rrr} 
(1955). However, several of the records involved in "ae Whiteman case bore no restrictive legends at all, 
and the lower court still found recovery on the d that since a phonograph ee ears its nature intend- 


ed simply for home use, a purchaser Pane een be used only for home 
formances. ROA M 2. y. ‘Whiteman, 25 . Supp. 787 81, 700-708 (8. DN Y. ¥. 1030), rer aS 114 P. of 86 


pro 

F.2d 481, 490-491 (3d Cir. 1956), denied, 351 TOS ons tive 

Bi moey Lt aan F guppy 338 (E.D.N.C. 1939). See Notes, 10 AIR L. REV. 315 (1939), 37 ILL. 
28 The on is e confusing, and the basis for the decision is unclear. 


i See Seotion Lb. we pte a hn 
130 RCA ne v, Whiteman, 14 F. $a #6 (2d Cir , 311 U.S. 712 (1940). 


cert. denied, For discus- 
sions of this Notes, 8 DUKE BAS. a  (194i)s 36 35 ILL. L. R L. REV. 6 546 (1941); 26 
OWA. L. REV, 384 St (19d Ol); Wasi Q. 272 ion). the lower court 


decision and the background of Susan Ly. J. 589 — 
18 Tn ~% this was one of oe teadne te a ting, wine aoa 


Hand out that the cetive logead on the records referred 
Scare a oe cere in era rtred only to broadening, wi 


in the rendition be eens mercy it who chances to hear 


Metropolitan ; o ‘ 
ofa, wNYS eta a v. aries Rea pam. 


in COPYRIGHT LA $ POSIUM 205, 211-212 (ASCAP, 1954); Note, 64 
1% Granz F. Supp. 906 (S.D.N.Y. 1951), aff’d and modified, 198 F. 2d 585 (2d Cir. 1952). Se 
Schauer, # cugre note 132. 
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presario against a licensee. The action included a claim of unau- 
thorized re-recording, and the trial court held specifically that “if the 
plaintiff had any common law property in the musical productions it 
did not survive the sale of the subject masters.” ** The appeals court 
accepted this holding on the authority of the Whiteman rule, and the 
Metropolitan Opera case was not even cited. 

(6) The Capitol Records case (1955).%* Here the U.S. Court of Ap- 
peals for the Second Circuit dealt with what was essentially an unau- 
thorized dubbing situation.“’ A majority of the court ruled that 
the case must be decided on the basis of the law of New York. It 
held that the Metropolitan Opera case, rather than the Whiteman 
case, represents New York law on the point. By means of an 
extremely controversial line of reasoning, the court construed the 
Metropolitan Opera case as holding that— 


where the originator, or the assignee of the originator, of records of performances 
by musical artists puts those records on public sale, his act does not constitute 
a dedication of the right to copy and sell the records. 


Although the opinion is not altogether clear, the case appears to hold 
that, unlike works that are subject to statutory copyright, recorded 
performances are protected by a perpetual common law copyright 
which cannot be lost by publication.™ 

(7) The Ettore case (1956). The most recent case in the Fed- 
eral courts involving protection for performers dealt with a profes- 
sional fighter’s right to restrain television broadcasts of an old film of 
one of his fights. The case was tried in the Third Circuit of the U.S. 
Court of Appeals, and the court found it necessary to apply tbe laws 
of Pennsylvania, Delaware, New Jersey, and New York. The court 
considered the Waring, Whiteman, Muvswoliien Opera, and Capitol 
Records decisions and held that, under the laws of all four States, the 
common law copyright in the filmed performance had not been lost 
by general distribution of the film. ‘The decision tended to dismiss 
the “equitable servitude” aspect of the Waring decision, and held 
that the Whiteman case was ee overruled” by Capitol Records.'” 
One judge dissented on the ground that there had been a general pub- 
lication of the performance, and that plaintiff’s common law copy- 
right had thereby been lost.’* 


135 Granz v. Harris, 98 F. Supp. 906, 910 (S.D.N.Y. 1951), aff’d and nee, 198 F. 2d 585 (2d Cir. 1952). 

188 Capitol Records, Inc. v. Records Ocrneresen. 5 F, 2d 657 (2d Cir. 1955). See Kaplan, 
Performer’s Right and Gongrieht The Capitol Records Case, 69 HARV. L. REV. 409 (1956); Nimmer. - 
right 1965, 43 CALIF. L. REV. 791, 801-806 (1955); Nimmer, Copwright 56 OOL. L. REV. 185, 
188-194 (1956); Notes, 56 COL. L. REV. 126 as »3 U.C.L.A.L. REV, 113 (1955). 

1” The Capitol Records case, note 136 volved classical . The 
owner, who had secured the performer’s ts by ———. had transferred exclusive American rights 
to plaintiff and exclusive Czechoslovakian ts to dant. The plaintiff sought an injunction to 
ad Tels cortainty ae be tet the oe of the eee stretched the Metropolitan Opera to its ulti 

ce y e case - 
mate limit in order to reach a desired result. One commentator has that the court used the Met- 
sopeniem Opera cate 00 an ennuse 155 SAearane Does SR SRE EES in the Whiteman case; Note, 
3 U.C.L.A.L. REV. 113 (1955). Another commentator concludes that the court’s reasoning was “‘unjusti- 
fied” and “inadequate.” Nimmer, Coppers es. 43 CALIF. L. REV. 791, 803-804 (1955). 
.V. Mercury 221 F, 2d 657, 663 @a Cir. 1955). 

4° Tt was this aspect of the case that apparently troubled Judge Hand most. dissent emphasizes his 
feeling that the decision gives the States the analy mf wer to grant tual protection to perform- 
ances, and thus to ‘defeat the overriding of the Constitutional Cianse, which was to t only 
for ‘limited Times’ the untrammelled exploitation of an author’s ‘Wri *” Capitol one ins. v. 
io Corporation, 221 F. 2d 667, a Cir. 1955) (dissen opinion). For an excellent 


this —— see supra 
41 Ettore v. Philco Tele eens, 229 F. 2d 481 (8d Cir. 1956), cert. denied, 351 
Us. = one. See Note, 10 RUTGERS L. REV. 741 (1956). 


“3 Judge Hastie’s dissenting opinion also questions whether the concept of common law copyright should 
be extended into the field of s rts to aceord an athlete rights in his “;perlormance." Ettore v. P. Tele- 
vision Broadcasting Corporation, 229 F. 2d 481, 496 (3d Cir. 1956) ( ting opinion). 
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(8) The Gieseking case (1956).* A recent New York case involv- 
ing the dubbing situation is indicative of recent judicial trends in this 
area. The complaint alleged violation of plaintiff’s right of privac 
and unfair competition. The court denied a motion to dismiss, hold- 
ing that the complaint stated a cause of action on both grounds. In 
the course of his opinion, Judge Lupiano cited the Capitol Records 
decision and stated: 

A performer has a property right in his performance that it shall not be used for 
& purpose not intended, and particularly in a manner which does not fairly repre- 
sent his service. The originator or his assignee of records of performances of an 


artist does not, by Putting such records on public sale, dedicate the right to copy 
or sell the record.! 


3. Protection of sound recordings on the theory of unfair competition 


Traditionally, three elements were essential in order to establish a 
common law case of unfair competition: ™ 

(1) Plaintiff and defendant must have been engaged in com- 
petition with each other; 

(2) Defendant must have appropriated a business asset that 
plaintiff had acquired by the investment of skill, money, time, 
and effort; and 

(3) Defendant must have fraudulently “passed off” or ‘‘palmed 
off” the appropriated asset as the plaintiff’s, thereby confusing 
the public as to the source of the . 

In an early case involving the counterfeiting of one company’s phono- 
graph records by another, the court found all three of the prescribed 
elements, and thus had no difficulty in granting an injunction on the 
ground of unfair competition.” Similarly today, as long as compe- 
tition, misappropriation, and passing off can all be found in a case, 
it is clear that almost all courts would allow recovery against unauthor- 
ized dubbing.“ 

It is unlikely that all three of these elements will be present in an 
ordinary dubbing case, however. “Passing off” is particularly dif- 
ficult to establish, since there is rarely any incentive for the appropri- 
ator to represent the recording as anything except exactly what it is. 
Likewise, while the record manufacturer ordinarily has no difficulty 
in showing that he is in competition with the appropriator, performers 
frequently find it difficult to establish this factor. Thus, in order to 
reach results which they considered equitable, the courts have tended 

nay Geceking v. Urania Records, Ine. 155 N.Y.8. 24 171 (Sup. Ot, 1966) 
4 See Chafee, Unfair Competition, 58 HARV. L. REV. 1280 (1040). | One case stated the tradi 


: tional rule 
very simply as follows: “‘A cause kind arises where one sells as his those of a competitor 
and an essential element is that the parties are competitors.”” Peterson v. KMTR Radio Corp., 18 U.S.L. 
WEEK 2044 (Cal. Super. Ct. July 7, 1949). 

1# Victor Talking . Co. v. Armstrong, 132 Fed. 711 (S.D.N.Y. 1904). ETstniee te, Sts cnee sxewed 
Bae ee al he nee, of ee ee te ee eel ee ator ate ropriation, 
regardless of the factor of “‘passing off.” the court found the existence of ‘ off,” it declined to 
discuss this ‘novel and interesting question.” Id, at712. Cf. Aeolian Oo. v. usic Roll Co., 196 
(erie oh abaine :Vietor Talking Mach, Go, v. May Hesslain Opera Dise Oo, (E.D.N.Y. 1923) 

; no opinion " 

46 In ROA Mfg. Oo. v. Whiteman, 114 F. 2d 86 (2d Oir. 1940), cert. denied, 311 U.S. 712 Judge Hand, 

whlln seating thddaten of dele ean sn aled tin cee i ea conan ts tanous WA ae 
Wittonan tonva ica ry : = aS 


is the broadcast of a Whiteman performance, conduct is a tort which Whiteman 
In Geenee WaT, Sup. 008 (8 D-NY. 1050), af d.and modified, 108 F.2d 585 (24 Cir. 1952), the plain- 
tiff-im w bad Coe tated We partens aemallicans bo teen neirticags of bin parteemianess 


c a ‘ .N. 
to have lost all li ts in the when the records were sold. However, his 
eS oe ee a : performances ms 2 

Ap that, under this contractual the would be guilty of unfair competition 
if they issued, without authority, abbreviated which were attributed to the plaintiff. 
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to broaden the boundaries of unfair competition. This is particularly 
true in the area of sound recordings. 

In the fountainhead case of International News Service v. Associated 
Press,“ the Supreme Court sought to extend the traditional view of 
unfair competition by discarding the requirement for fraud, misrepre- 
sentation, or “passing off.’”’ The court held that, when a news service 
“misappro riated” the uncopyrighted news dispatches of a competitor 
and used them as its own, it was guilty of unfau competition on what 
has come to be known as the misappropriation or free ride theory. 
This decision had been anticipated several years earlier in Fonotipia 
Limited v. Bradley,™ a case Se dubbing of phonograph records; 
the court in that case specifically held that there had been no “passing 

off,” jand granted an injunction solely on the ground of misappropria- 
tion 

aliens the Associated Press case contained some broad lan- 
guage, later cases have largely confined the decision to the field 


of news gathering, with one notable exception. The “misappro- 


riation” doctrine has been widely applied in the entertainment 
eld, and has formed the basis for several decisions involving sound 
recordings. '! 

The most significant extensions of the Associated Press rule with 
respect to records are found in the Waring and Metropolitan Opera ‘* 
decisions, both of which have already been discu in connection 
with common law copyright.“* The majority of the court in the 
Waring case chose to make unfair competition an alternative ground 
for the decision; on the authority of the Associated Press case it held 
that, despite the absence of fraud, deception, or passing off, the 
appropriation of plaintiff's “musical genius and artistry”’ amounted 
to unfair competition.“© The majority held that competition ex- 
isted between the plaintiff orchestra leader and the defendant broad- 
casting station, although the concurring opinion questions whether 
this is logically ossible.!™ 

The Metropolitan Opera case extended the boundaries of unfair 
competition even further. Here recovery against the manufacturer of 
unauthorized records of operatic broadcasts was allowed to the opera 


147 See Callmann, Copyright and eg Bent prey 2LA. L. REV. 648 9m) pba, Use of the Doctrine 
of Unf —, Competition to Su he Protection of Literary and usical Property, 29 KY. 
941); ee Piracy on Records, STAN. L. REV. 433 (i953), 

148 28 1s. 215 5 (1918). 

149 171 Fed. 951 (E.D.N.Y. 1909). 

18 Since the court was under the delusion that recorded performances Were made copyrightable by the 
statute of 1909, and since it was clearly gvaved by this notion, the decision is somewhat questionable on its 
face. See notes 43-46 su were. and text thereto. case has apparently been 0 , at least in part, 
by 7G, Ricordl & Co. v. Haendler, 194 F. aon 


(24 

e Commission v. Orient M AS ee 2 F-.T.C, 176 eee the Federal Trade Com- 

mission jemned 3 cease and desist order against a music roll manufacturer who had been duplicating a com- 
petitor’s ro ee Sere ot sppeet Oe meee fay eee off’ in the case. See the account 


eer in the New York Supreme Court 
in 1 in Note ga Records, STAN. 4a, aus Sa oe 
182 Waring v. WwDAS Broadcasting St Pa. 438, 194 Atl. 631 a8). 

168 Metropolitan Opera Ass’n, Inc. v. Warner Nichols Corp., 101 N.Y.S. 2d 583 (Sup. Ct. 1950), 
aff’d, 107 N.Y.S. 795 (App. Div. 1951). 
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company, to the broadcaster, and to a record company which had an 
exclusive license from the opera company, The case purported to 
hold that neither passing off nor direct competition is required to 
establish unfair ‘colmpetition today.’ Since the court found both of 
these elements in the case, the decision cannot be regarded as con- 
clusive on the point. eae the recent Gheseking case appears to 
hold that, under the M etropolitan Opera rule, unfair competition 
existed in a simple dubbing situation where neither passing off nor 
direct competition were present.” 

The extension of unfair competition beyond its traditional bound- 
aries in this field has not been without its opponents, notably Judge 
Learned Hand. Judge Hand has caneiananty warned of the danger 
of attempting to protect something under unfair competition that 
cannot be protected under common law or statutory copyright, 
thereby doing violence to the constitutional purpose and d the con- 
gressional intent. Speaking for the court in RCA Mfg. Co. v. White- 
man,'® he held that something more than mere misappropriation is 
required to establish unfair competition.” He stated: 

‘‘Property” is a historical concept; one may bestow much labor and ingenuity 

which inures only to the public benefit; “ideas,” for instance, though upon them 
all civilization is built, may never be “owned.” | The law does not protect them at 
all, but only their expression; and how far that protection shall go is a question of 
more or less; an author has no “natural right” even so far and is not free to make 
his own terms with the public. In the case at bar if Whiteman and RCA Manu- 
facturing Company, Inc., cannot bring themselves within the law of common 
law copyright, there is nothing to justify a = ori any continuance if their con- 
trol over the activities of the public to which they have seen fit to dedicate the 
larger part of their contribution.’ 
Judge Hand’s views were shared by the dissenting judge in the recent 
Ettore case,’ but the weight of authority appears to lean toward 
broader and broader protection for recordings on the theory of unfair 
competition.’ 





18? On the requirement for passing off, the court in the M: is this. to eee: 

With the passage of those simple and halcyon days ees tanaes the ebief alpractice was “‘ palming 
off’’ and with the development of more complex business Sueetent uertenatel, malpractices, 
Many courts, in the courts of this state, extended the of unfair competition beyond 
the cases of “pal oft.” The extension resulted in the granting of relief in cases where there was no 
fraud on the pa ut only a ag for the ere eae f one person of a benefit 

t” to agner-Nichols de’ 


or “ y righ Me ae Ass”: Recorder 
Corp., 101 N.¥.S. 2d 483, 489 Gop. Ct. 1950), af ape 10r 8, 2d (App. Div 16 1951). 
The court’s statement with respect to the requirement of competition is as Ud. at 492): 
The modern view-as to the law of unfair competition does not rest solely op the d of direct com- 
petitive injury, but on the pees ee ces le that operty lee ce of alae a are to be and will 
y, and a court will penetra and Fs restrain every guise averted to | 
courts have thus See that in t “by unethical busines of ae iness Boaters persons in 
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sta G Pony gh om 155 N, a a 171, a Sea Ct. 1956). 

18 114 F, 2d 86 (2d Cir. 1940), cert. denied, 311°U.8. 
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o ae ie Be eee tad Ole. dom and his opinion tn Ge Ricordi & Co. v. Haendler, 194 F. 2d 

10 ROA Mfg. Co. v. 114 F. 2d 86, 90 Cir, 1 eLanohS 712 (1940). 
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BH. SUMMARY 


From the foregoing analysis it may be possible to draw some general 
and very tentative conclusions concerning the present law in the 
United States: 

1. Aside from the special case of motion picture sound tracks, 
there is essentially no statutory protection for sound recordings 
in the United States. 

2. Courts in dubbing cases must. apply state common law rules. 
Most States have no law on the subject, and the decisions that do 
exist are contradictory in various respects. Where a conflicts of 
law situation is presented, it.may be necessary for a court to de- 
termine and reconcile the laws of several States. 

3. Common law copyright and unfair competition are the two 
principal theories upon which dubbing may be enjoined. The 
two concepts are frequently confused in the decisions. 

4, Common law copyright. 

(a) It appears settled that a recorded performance is suf- 
ficiently creative to warrant common law copyright protec- 
tion, but a recording as such probably would not meet this 
requirement under the present decisions, 

(b) Until recently there was a split of authority as to 
whether the sale of honograph records destroyed, common 
law rights. The authority of the cases holding that common 
law copyright protection 1s forfeited upon the sale of records 
appears to have been considerably weakened by recent de- 
cisions. 

(c) Recent decisions indicate that common law copyright 
protection for a recorded performance may be unlimited 
both in duration and in scope.!@ 

5. Unfair competition. 

(a) Rights against unfair competition have been recog- 
nized in both the performer and the record producer. 

(b) The present tendency of the courts appears to lean 
toward discarding the traditional requirements of passing off 
and direct competition, and to enjoin unfair competition 
where there has simply been a “misappropriation” or a 
“free ride.”’ 

(c) In appropriate cases, protection against dubbing on 
the theory of unfair competition may be unlimited in both 
scope and duration. 

163 The recent copyright decision in Miller v. Goody, 139 F. Supp. 176 (8.D.N.Y. 1956), offers an inter- 


esting basis for comparison. In an earlier phase of the action a s widow joined with various mus- 
ical copyright proprietors in. bri t deere i a 
y against 


and the —— ere pro: ed separate 
e court held that the copyright statute offered no protection against the vendor of records made 
in violation of the compulsory li provision. In the course of his opinion, Judge Kaufman referred 
to the fact that the suit by the performer’s widow against the vendor was still pending, and discussed the 
question of rights in recorded performances, citing the Capitol Records decision. Id. at 180-181, n. 5-6. 
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III. Leaisuativs Proposaus Since 1909 
A. DEVELOPMENTS, 1909-24 


During the years immediately following enactment of the 1909 
statute, only one bill affecting rights in sound recordings was submit- 
ted to Con J This measure“ would have added a proviso to 
section 5, following the list of copyrightable works: 

And provided further, That nothing in this Act shall be construed to give, directly 
or indirectly, copyright to any work created or designed for production, repro- 
duction, exhibition, or use in, upon, or through the medium of any patented 
machine, device, or apparatus. 

The bill was introduced in 1912 and was probably intended as an 
antimonopoly measure aimed at the motion picture industry, but its 
language seems broad enough to cover sound reproducing devices. 
No action on the bill was recorded. 


B. THE PERKINS BILL, 1925 


The first bill ever introduced in Congress which specifically included 
sound recordings as copyrightable works was H.R. 11258, submitted 
by Representative Perkins on January 2, 1925." This was one of 
the first of a long series of general revision bills aimed at permittin 
the United States to enter the Berne Copyright Union. It was drafte 
by Thorvald Solberg, the Register of Copyrights,’ and it was 
sponsored by the Authors’ e168 

The bill included in the list of copyrightable works: 


(q) Phonographic records, perforated rolls, and other contrivances by means 
of which sounds may be mechanically reproduced.’ 


The bill linked sound records with motion pictures and listed them 
both as forms of “adaptations” or “arrangements.” It specified 
that the record manufacturer should be the first owner of copyright 
in the recording but added the following proviso: 


Provided, however, That where such motion picture, or such phonographic record 
or perforated roll or other contrivance, is based in whole or in part upon a work 
in which copyright subsists, then, during the term of copyright in such work, 
* * * the copyright in such phonographie record, roll, or other contrivance shall 
include only the exclusive right to make, copy, and vend it: And provided fur- 
ther, That the copyright in * * * such phono hic record, roll, or other con- 
trivance, shall be held subject to all the rights of the owner of the copyright in 
an eae which such * * * phonographic record, roll, or other contrivance 
is based.! 


Thus, if the record reproduced a copyrighted work, the rights of the 
manufacturer were limited to making, copying, and vending ; the 
implication was that public performance and broadcastin rights 
would accrue to records reproducing public domain material. he 
term of copyright in the record was to be 50 years from the date the 
contrivance was “first sold, offered for sale, or otherwise publicly 

16 In 1921 a resolution was introduced in the Senate to preserve motion pictures and sound records of 
un historical interest in a government archive. The resolution assumed that motion pictures were 
copyrightable and that yocerdiags sa not. S.J. RES. 262, 66th Cong., 3d Sess. (1921). 

is H.R. 21776, 62d Cong., (1912). 

1 H.R. 11258, 68th Cong., 2d Sess. (1925). The bill was introduced in the Senate by Senator Ernst on 
February 17, 1925 as S. 4355, 68th Cong., 2d Sess. (1925). 

o oe Before House Commitice on Patents on H.R. 11258, 68th Cong., 2d Sess, 12 (1925). 

tw HR. 11258, 68th Cong., 2a Sess. $9 (1925). 

w Id. § 10. 

i” Td, § 7. 
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distributed,” “* and the bill took pains to specify the form in which 
records were to be deposited in the Copyright Office.!” 

Hearings on the Perkins bill were held in January and February 
1925." No one spoke directly either in favor of or in opposition to 
the provisions governing copyright in recordings, and the provisions 
were hardly mentioned throughout the testimony. In fact, J. G. 
Paine of the Victor Talki achine Co, stated that the record 
manufacturers had not asked for statutory protection, and were not 
sure they wanted it.’ He asserted that the bill merely protected 
against dubbing, and that the manufacturers already had protection 
against dubbing under the common law theory of unfair competition. 

During the hearings Nathan Burkan, counsel for ASCAP and other 
author-publisher groups, testified at length in opposition to the com- 
pulsory licensing provisions. In the course of his arguments he 
stressed the inequality in recording rights between the author, who 
was limited to 2 cents per record, and the performer, who could bar- 
gain freely for his remuneration.” He argued that, if the compulsory 
license should be retained for authors, it should also be attached to 
the rights of record manufacturers in their records; ‘what is sauce 
for the goose is sauce for the gander.” !” 

On December 17, 1925, Representative Perkins introduced his 
bill again in the 69th Congress,'* but no further action was taken 
on it. 

C. THE VESTAL BILLS, 1926-31 


On March 17, 1926, Representative Vestal introduced H.R. 10434,'” 
the first of his general revision bills. Like the Perkins bill, this 
measure extended statutory copyright to ‘“‘phonographic records, 
perforated rolls, and other contrivances by means of which sounds 
may be mechanically reproduced,” and it contained a special 
provision dealing with the form in which records were to be deposited 
in the Copyright Office." However, the Vestal bill did not assimi- 
late recordings to “adaptations” and “arrangements,” and there 
was no special provision prescribing the duration of copyright in a 
record.’ Most important, the Vestal bill did not contain any pro- 
vision limiting rights in sound recordings of copyrighted works to 
making, copying, and vending; there was apparently nothing to pre- 
vent the owner of copyright in a record from enjoining not only dub- 
bing but also unathorized broadcasting and public performance of 
the record.’ 

Hearings on H.R. 10434 were held in April 1926.% Again there 
was hardly any discussion of the provision making sound recordings 


. § 46. 
14 Hearings, supra note 167. 
8 Td. at 803. 
6 Jd. at 163, 167, 176-190. For the answers by the record manufacturers to these arguments, see id. at 
=e i 250-251, 301-304, 328-330, 336, 343-344, 377-378. 
. a le 


18 H.R. 5841, 69th Cong., Ist Sess. (1925). 
i”? H.R. 10434, 69th Cong., Ist Sess. (1926). 
18 Jd. § 37. 

181 Td. § 38. 


182 The bill provided that “. . . where the author is not an individual, the term shall be fifty years from 
the date of completion of the creation of work.” Id. §13 
t 


18 At the hearings Mr. Solberg, the Register, of € Copyrights, testified as fo the differences between the 


the 
Perkins and Vestal bills. He pointed prov regarding 
. phonographic records’’ and that “these articles are merely included in list of classes ‘ = 
. r- 


made subject matter of copyright and for which application for copyright registration may be made 
ings Before House Commitiee on Patents on H.R. 10484, 69th Cong., Ist Sess. 233-234 (1926). 
1% Hearings, supra note 183. 
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copyrightable, and the representative of the Aeolian Co. almost 
seemed unaware that the bill contained such a provision.™ On the 
subject of dubbing he had this to say: 


I will tell you this—I am not telling that for public consumption, but there are 
serious difficulties. I have given a great deal of thought as to how we could stop 
a man who dubbed our rolls. Fortunately, we have not been bothered very 
particularly about that. The Victor Co. have; but they get them under certain 
theories of unfair eompetition.™ 


The author-publisher groups repeated their arguments that the com- 
pulsory licensing seovalnn unjustly discriminated against the author, 
when compared with the performer's freedom to bargain,’ but this 
was hotly disputed by the record companies. 

Representative Vestal introduced his bill again in the 70th Con- 

ess,'** but no further action was taken on it. During the hearings 

eld in 1928, 1929, and 1930 ' on bills dealing with the compulsory 
licensing a the author-publisher representatives advanced 
and developed a line of argument they had used before. They 
pointed out that the record manufacturers were effectively protected 
against dubbing by the common law,™ and for this reason their 
contracts with the performers were truly exclusive—no one but 
Victor could issue a Caruso recording, for example.’ Consequently, 
the performer could bargain freely for any remuneration he sould 

et,*8 and some performers were paid as much as 25 cents per record.™ 
fa contrast, the copyright law prevented the author from bargaining 
freely for his scent rights; a ceiling of 2 cents per record was 
imposed and, since exclusive contracts were legally impossible, no 
one would ever pay an author more than the statutory fee.” The 
inequality of this situation was stressed, and it was contended that the 
compulsory license should either be abolished or should be imposed 
on author and record manufacturer alike.’ 

In attempting to answer this argument the record manufacturers 
contended that the situations were entirely different.” Unlike the 
author, whose copyright gave him sources of remuneration in addition 
to recording, the performer had no copyright and was paid only for 
making the record.“* The nates rights were personal, and were 
regulated as a matter of labor.” The suggestion that a ceiling be 
placed on the recording royalties paid to performers was treated as 

ightly ridiculous.™ 

he Vestal bill was introduced once more on December 9, 1929,” 

but no further action was taken on this version. On May 22, 1930, 

Representative Vestal introduced H.R. 12549, a new version of his 
188 Jd. at 318-319. 


18 Td. at 319. 
187 Id. at 75, 115-116. 


, 318-822. 
18% H.R. 8912, 70th Cong., Ist Sess. bs 
ie ae ees ergs aati nat rin See nee com ee 
on H. a i 5 9 Before ouse 
ommittee on : ents on FLLR. 9689, Tist Cong., 2d Sess. 1800)" 
we Here i (1980), sur ‘a note 190, at 10-11, 27, 29, 


18 Hearings (1928), supra note 190, at 7; Hearings (1930), supra note 190, at 3. 
1“ Hearings bre » supra RO ie at 27. 

1% Hearings (1928), supra note 190, at 7, 67. 

1% Id. at 7; Hearings (1929), supra 90, at 53; Hearings (1930), supra note 190, at 29 
1 Flearings (1 su 

198 Jd. at 71, 159. 

1% Jd, at 71, 161. 

200 7d. at 61, 161. 

1 H.R. 6990, 7ist Cong., 2d Sess. (1929). 

2 H.R. 12549, 7ist Oong., 2d Sess. (1930). 


, supra note 190, a! , 161. 
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general revision bill. Sound ees me still enumerated among 


the classes of copyrightable works ut the language of the pro- 
vision had been changed substantially : 


(q) Phonographic records, perforated rolls, and other similar contrivances, by 
means of which sounds may be mechanically recorded for purposes other than 
public performance, exhibition, or transmission: Provided, Anything to the con- 
trary in this Act notwithstanding, that the copyright in such phonographic 
records, rolls, or contrivances shall consist solely of the exclusive right to print, 
reprint, publish, copy, and vend said phonographic records, rolls, and contriv- 
ances, and that any such copyright and each and every right thereunder, shall 
be subject to each and every right of the owner of the copyright in any existing 
or previously existing work, written on said records, rolls, or other contrivances, 
at all times, in the absence of express contract to the contrary.™ 


By its terms, this provision made copyrightable only those recordings 
that had not been made for “‘public performance, exhibition, or trans- 
mission”; it thus purported to exclude from its scope both sound 
tracks ° and recordings made for broadcasting. Protection under 
the provision was expressly limited to making, copying, and vending, 
and the rights of the record manufacturer were made subject to the 
rights of the owner of copyright in the work recorded. 

No hearings on the new Vestal bill were held in the House of Rep- 
resentatives. The measure was reported favorably by the Committee 
on Patents on May 28, 1930, June 13, 1930,” and June 24, 1930.” 
None of the reports contain any reference to the provisions dealing 
with copyright in sound recordings. The bill was debated in the 
House on January 12, 1931, at which time Representative Busby 
offered an amendment striking out par h (q), thereby omitting 
sound recordings from the list of copyrighta le works.” In connec- 


tion with this amendment Chairman tal of the Committee on 
Patents stated: 


The committee has gone over this ee and had an amendment to 
strike it out. We are perfectly willing that this amendment shall be agreed to.*!° 
Representative Stafford pointed out that, in addition to striking out 
paragraph (q) it would be advisable to strike out the next paragraph, 


which purported to cover “works not specifically hereinabove enu- 
merated.’”’ He stated: 


The last Peragraph is all-pervasive and covers oveny eins imaginable. You 
are agreeing to strike out paragraph (q), relating to phonographic records, and 
if you are sincere in — desire why not strike out the omnibus clause which 
takes ineverything? I do not think the gentlemen of the committee have allowed 


anything to escape them.?"! 
Both amendments were agreed to and, when it passed the House on 
the following day, the bill contained no provisions dealing with copy- 
right in sound recordings. 

The Vestal bill was then referred to the Senate, where hearings were 
held on January 28 and 29, 1931.” Once again there was hardly any 
discussion of the problem of copyright in sound recordings, and there 


23 There was also a section prescribing the form in which phonograph records were to be deposited in 
the | wT Office. Jd. § 38. - 


2% The Semerin enumerating motion pictures were broadened to read as follows (ébid.): 
; ) Motion sets cles tote Ghesnae ith ; andjor dialogue dialogue; 
m) Motion p 0! with or w 

”¢6H.R. REP. NO. 1687, 7ist Cong., 2d Bess. (1090). 


31 Ibid. 
813 Hearings Before Senate Commitiee on Patents on H.R. 12549, 71st Cong., 3d Sess. (1931). 
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was no clear statement of why the provision had been dropped from 
the bill. There was some indication, however, that the amendment 
may have been prompted by a fear that the provision would have 
been held unconstitutional.” 

During the hearings Frank D. Scott, a representative of radio and 
phonograph manufacturers, offered a rather elaborate amendment 
which would have restored sound recordings to the list of copyright- 
able works.”* The recordings were to be regarded as “‘new works” 
similar to adaptations; the manufacturer was to be deemed as author 
and first owner of copyright, but his rights were subject to those of 
owners of copyright in the works recorded.”* ‘The proposed copy- 
right would have included not only the exclusive rights to make, copy, 
~ vend the records, but also rights of public performance for profit 
and— 


such other of the exclusive rights enumerated in section 1 of this act as or may be 
necessary to the complete protection of the copyright proprietor of said records . 


In support of his amendment, Mr. Scott stated: 


[W]e say we should at least be protected to the a of being able to prevent 
some fly-by-night fellow coming in and stealing the product we have paid for. 
There cannot be any objection to that.? 
There was no further discussion of these suggestions, and the Vestal 
bill never reached the Senate floor. 


D. THE SIROVICH BILLS, 1932 


Throughout February and the first half of March 1932, a series of 
hearings were held before the House Committee on Patents.”” These 
dealt with the general subject of copyright law revision, but without 
reference to any specific bill. It was on this occasion that, for the 
first time, the question of copyright in recordings became a real issue 
at the hearings. The reason, it seems clear, was the increasing use of 
recorded music in radiobroadcasting. 

Representative Sirovich, the new chairman of the committee, 
expressed himself as being in favor of extending copyright protection 
to the record companies.”* Letters filed by Arthur E. Garmaize on 
behalf of Columbia Phonograph Co., Inc.,”® and by other record 
manufacturers,™ urged copyright for records, pointing out that the 
laws of many other sountusen aikeed such protection. uis G. Cald- 
well, attorney for the National Broadcasters’ Association, opposed 
granting copyright protection to records on the ground that it would 
be seriously prejudicial to small broadcasting stations. 

Ht 1d. at 198-129, 268-260, Paragraph (q) would have read: 


Records, and/or recordings of sound and/or pictures, either separately or in coordination, per- 
jforated rolls and other similar contrivances other than as enumerated in subsection (1) and (m) hereof. 


u6 Td. at 132, 
217 Hearings Before the House Committee on Patents on General Revision of the Copyright Law, 72d Cong., 
re saa 
. at 19, 
419 Jd. at 238. Mr, Garmaize suggested enactrment of the following provision: 

a shall subsist in records, perforated rolls, and other contrivances by means of which sound 
may be reproduced, in like manner as if such contrivances were musical, literary, or dramatic works, and 
the person who was the owner of tho original plate matrix or negative at the time when such plate matrix 
or negative was made shall be deemed to be the author of the work. 

220 Td. at 240. 
931 Td. at 193, 
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In March 1932, as a result of these hearings, Chairman Sirovich 
introduced three new general revision bills in quick succession.” 
These bills were quite similar and each purported to make sound re- 
cordings copyrightable, but there were certain variations in language. 

None of the Sirovich bills included sound recordings in the specific 
enumeration of copyrightable works, but each contained an omnibus 
clause that was intended to incorporate them by reference: 

H.R. 10364 


(0) composite works mentioned in section 4 and not enumerated above; 
H.R. 10740 
(m) miscellaneous works embodying literary, artistic, or scientific creations 


of authors, including composite works mentioned in section 4 not enumerated 
above and any copyrightable works not otherwise classified. 


H.R. 10976 
(m) miscellaneous writings including works mentioned in section 4 not 


enumerated above. The foregoing specifications shall not be held to limit the 
subject matter of copyright as defined in section 1 of this Act. 


Section 4, referred to in each of these provisions, was the same in H.R. 
10364 and H.R. 10740: 


Copyright shall subsist in compilations, abridgments, translations, dramatiza- 
tions, adaptations, and arrangements, including those for sound disk records, 
sound film records, electrical-transcription records, and perforated rolls, and 
arrangements and compilations for radio broadcasting and television, notwith- 
standing such works are based in whole or in part upon works in the public domain 


and/or copyright works provided the consent of the copyright owner has been 
secured; * * 


Some of the evident ambiguities in this section were removed when 
the provision appeared in H.R. 10976: 


Translations and compilations, abridgments, adaptations, and arrangements, 
including sound disk records and perforated rolls, and arrangements and compila- 
tions for radio broadcasting and television or other versions of works, shall be 
regarded as new works and copyright shall subsist therein, notwithstanding such 
works are based in whole or in part upon works in the public domain and/or 
copyright works provided the consent of the copyright owner has been se- 


cured; * * * 

Each of the bills contained a special provision dealing with deposit 
of records in the Cornea ce.“* The bills specified that the 
“performance (except by broadcasting)” of a record was free from 
copyright control; the owner of copyright in a sound recording was 
thus given rights against broadcasting as well as against dubbing and 
the sale of dubbed copies. 

Hearings on H.R. 10976, the third of these bills, were held toward 
the end of March 1932.%° Strong opposition to the proposal for copy- 
right in records was voiced by Henry A. Bellows of the National 
Association of Broadcasters, who argued that it would impose a “real 
hardship” on small radio stations.” However, Mr. Bellows indicated 
that he would have no objection to the provision if it were confined 
to dubbing and if broadcasters were excluded from its effect.2 
Nathan Burkan, counsel for ASCAP, attacked the provision on the 


222 H.R. 10364, 72d Cong., ist Sess. (1932); H.R. 10740, 72d Cong., ist Sess. (1932); H.R. 10976, 72d Cong.. 
Ist Sess. (1982). , ome , Ce 


228 The provision appears in § 3 of each bill. 
2% The provision appears in § 18 of H.R. 10364 and H.R. 10740, and in § 19 of H.R. 10976. 
25 The provision appears in § 11(e) of H.R. 10364 and H.R. 10740, and in § 12(e) of H.R. 10976. 
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ground that it was unconstitutional and that it would result in a 
multiplicity of claims.” 

H.R. 10976 was reported on April 5, 1932,”° but no further action 
was taken on it. On May 7, 1932, Chairman Sirovich introduced 
H.R. 11948,' a slightly revised version of the bill; the provision 
stating that copyright was to subsist in records as “new works” was 
qualified by the phrase “to the extent that they are original.” ™ 
More hearings were held on May 12, 1932,%* at which Mr. Burkan 
elaborated his arguments against the provision.“* He contended 
that records were mechanical devices, and were not constitutionally 
copyrightable; that the provision was an illegal attempt to extend 
the life of expired patents, and that it ‘will result in a duplication of 
remedy, a multiplicity of suits, and possible bankruptcy of eyen an 
innocent infringer.”’ ** 

Another amended version of the Sirovich bill was introduced on 
May 16, 1932,%* and reported on May 18, 1932.%" Still another ver- 
sion was introduced on June 2, 1932.%* No further action on any 
of these measures is recorded. 


E. DEVELOPMENTS, 1933-35 


After the flurry of aetivity in 1932, efforts to revise the copyright 
law subsided for several years. A general revision bill introduced 
by Senator Dill in 1933 ** contained no provisions dealing specificall 
with copyright in sound recordings. The same was true of the well- 
known Duffy bill,“ which was introduced on May 13, 1935, and which 
passed the Senate on July 31, 1935. This measure, however, con- 
tained an extremely broad definition of “writings,” ™ which caused 
some to assume that it embraced sound recordings within its scope.” 
At the 1936 hearings this was unequivocally denied by one of the 
drafters of the bill, among others. 


F. GENERAL REVISION, 1936-38: THE SIROVICH, DALY, AND GUFFEY BILLS 


The Daly bill,“* which was introduced on January 27, 1936, contains 
the most comprehensive and detailed provisions governing copyright 
in recordings or recorded performances ever placed before Congress. 
Throughout the bill the terms “interpreter” and “performer’’ are 
linked with the word “author,” and the terms ‘rendition,’ ‘“‘perform- 
ance,” and “interpretation” are assimilated to the word “work.” 
aoe definition of copyrightable subject matter was broadened as 
ollows: 


229 Td. at 190. 
20 H.R. REP. NO. 1008, 72d Cong., Ist Sess. (1932). 
a HR. 11048, 72d Cong., Ist Sess. (1932). 
233 Hearings Before the House Committee on Patents on H.R. 11948, 724 Cong., 1st Sess. (1932). 
24 Td. at 126-127, 136. 
235 Td. at 136. 
286 H.R. 12094, 72d Cong., Ist Sess. (1932). 
27 H.R. REP. NO. 1361, 72d Cong., Ist Sess. (1932). 
238 HR. 12425, 72d Cong., Ist Sess. (1932 
S. 342, 73d Cong., Ist Sess. (1933). 
240 §. 3047, 74th Oong., Ist Sess. (1935). 
“1 Id.§ 4, The provision read as follows: 
That the works for which copyright may be secured under this act shall include all the writings of an 
author, whatever the mode or form of their ——. 
119-118 toe ngs Before the House Committee on ts on Revision of Copyright Laws, 74th Cong., 2d Sess. 
“83 Td. at 


. a , 342. 
4 Td. at 681, 685, 1344. 
“5 H.R. 10632, 74th Cong., 2d Sess. (1936). 
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That the works for which copyright may be secured under this Act shali include 
all the writings of an author, whatever the mode or form of their expression, and 
all renditions and interpretations of a performer and/or interpreter of any musical 
literary, dramatic work, or other compositions, whatever the mode or form o: 
such renditions, performances, or interpretations. 


This definition, which implied that the bill covered unrecorded per- 
formances, was narrowed somewhat by the statement appearing in 
the enumeration of copyrightable works: 


(n) The interpretations, renditions, readings, and performances of any work, 
when mechanically reproduced by phonograph records, disks, sound-track tapes, 
or any and all other substances and means, containing thereon or conveying a 
reproduction of such interpretations, renditions, readings, and performances.**? 


The Daly bill defined the exclusive rights to be accorded to copy- 
righted performances as follows: 


(h) To perform, or have performed for public ormance and/or profit, any 
rendition or interpretation of a work by any mechanical means, same to include 
re-recording or recapturing of and by any mechanical production or rendition 
or interpretation by any process, means, or method. These rights are not in- 
tended to interfere or curtail the right of the authors of any composition or work 
used for such rendition or interpretation, and are canted to be in addition to 
same, and to protect such persons who render or interpret them.*4* 


The domestic manufacturing and affidavit requirements were extended 
to recorded performances,™ and the bill required that the copyright 
notice appear on the record label.** Where a work was created 
within the scope of employment, the employer was deemed an 
“assignee” in the absence of an agreement to the contrary.*' The 


terms “interpreters” and “performers,” and the rights accorded them, 
were further defined as follows: 


Interpreters and performers under this Act shall include saber prtars, performers, 
actors, lecturers, and conductors, and the rights afforded them for their renditions, 
interpretations, and performances shall not be construed to interfere with the 
rights accorded authors and composers, and said rights are free and independent 
of each other, and the establishing or maintenance of the rights of one shall not 
include those of the other class, 


On February 24, 1936, Representative Sirovich introduced a new 
general revision bill, H.R. 11420,** which contained some ambiguous 
provisions according a degree of protection to performances. Neither 
recordings nor performances were listed in the enumeration of copy- 
rightable works,?** nor did they appear in the section dealing with 
“adaptations” and “arrangements.” On the other hand, in a sec- 
tion titled “works not copyrightable,” the Sirovich bill seemed to 
extend copyright by negative implication to performances and record- 
ings when written consent had been obtained from the owner of 
copyright in the work recorded: 


In no event shall copyright under this Act extend to— 


e o s a s o a 
(d) Renditions, interpretations, mechanical and electrical recordings and 
transcriptions, in respect of any work the author of which shall not have con- 


1 Jd. § 3. 
247 Td. § 5. 
348 Jd. $1. 
249 Jd. $§ 13, 14. 
280 Jd. § 15. 
351 Td. § 29. 
252 Td. § 32. 
233 H.R. 11420, 74th Cong., 2d Sess. (1936). This is ear ton ae with H.R, 11374, 74 
Sess. (1936), which Representative Sirovich had introduced 


drawn, apparently because of ty hical errors. 
24 H.R. 11420, 74th Cong., 2d Ross. if 5 (1936) 


th +» 20 
days earlier and which had been with- 


385 Td. § 6. 
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sented in writing to the poouring, of copyright in such renditions, interpretations, 
recordings, and transcriptions by another; but the consent of the copyright 
owner to use his work for renditions, interpretations, mechanical and electrical 
transcriptions, or recordings and the securing of copyright therein by another 
shall not deprive, diminish, restrict, or in any wise prejudice any right or remedy 
secured to an author by this Act in any work used for such rendition, interpreta- 
tion, electrical transcription, or recording. 


Likewise, the following paragraph was added to the list of exclusive 
rights protected by the bill: 


(g) To perform publicly for profit the particular rendition or interpretation of 
a musical composition by the performer or interpreter thereof by any mechanical 
means, including recording or recapturing of it by any mechanical reproduction 
by any process, means, or method.” 

The reference to “musical composition” in this section implies that 
protection extended solely to interpretations of musical works; but 
this, like many other things in the Sirovich bill, was far from clear. 

These provisions of both the Daly and Sirovich bills attracted a 
good aan of attention, and were the subject of much comment during 
the extended hearings held in February, March, and April, 1936. 
The bills as drafted were generally criticized as much too vague and 
broad. Purely as a question of principle, however, the idea of pro- 
tection for performers was urged by the National Association of 
Performing Artists,** the American Federation of Musicians,™* and 
various individual performers and orchestra leaders.” The record 
companies argued strongly in favor of a copyrig t to be vested in the 
manufacturer, rather than in the ormer. Virtually all of the 
other groups opposed protection either for the performer or the manu- 
facturer;? leading opponents were ASCAP, the broadcasting 
organizations, the Music Publishers Association,™ the jukebox 
manufacturers, and the motion picture producers.”” 

The arguments of the performers centered around the unfair use of 
their recordings by radio, and the extraordinary problems of tech- 
nological unemployment among instrumental musicians resulting from 
the new inventions.™ It appeared to be assumed generally that 
ordinary dubbing of sound recordings could be effectively prevented 
at common law on the theory of unfair competition,”” but, in addition 
to controlling broadcasting and public Pens the performers 
were concerned with preventing unusual t of dubbing—particu- 
larly the practice of re-recording counneanelebseusaee for broadcasti 
purposes.“ The performers maintained that they were intellectu 


mahi 


. at 

21 Id. at 618-622, 632-645, ‘ 

22 An exception is found in a memorandum filed by Gabriel L. Hess and Edward A. Sargoy as counsel 
for the National Distributors of Motion Pictures, id. at 1344-1346. ‘The memorandum criticizes the ne 
bills as too broad, but appears to favor extending copyright to a recorded rendition, if protection is 
to the sole right of public performance for profit. 

283 Jd. at 112-115, 651-653, 1083-1086, 1121-1122, 

264 Td. at 400-401, 439-440, 486-489. 
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265 Jd. at 
ot Id. at oli, 1184-1182, See aleo Hearings Before Senate Committee on Fordlgn Felattons on Wececuthee E, 
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Cong., 2d Sess. 23-24 (1937). 
268 Jd. at 
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662-664, 668-672. 
20 Jd. at 113, 639, 653, 1181. 
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creators, and that only under the copyright law could they obtain 
effective protection.”” 

The recording companies did not dispute the performers’ claims, but 
argued that, like motion pictures,” @ record is an artistic creation ™ 
and that protection shovld vest in the record producer.’ They 
stressed that the interests of the performer could be better protected 
by contract.“ Their arguments emphasized the ee effect of 
endless repetition of their records in radio broadcasting,?” and the 
fact that records had already been protected under the laws of many 
other countries.”* 

The opponents of the principle of copyright in sound recordings 
attacked the idea as rather fantastic, as unconstitutional, as dangerous, 
or as seriously prejudicial to their legitimate interests. They a 
that something as nebulots as a putlowmn anes could not conceivably 
be accorded legal protection,”” and that since performances are 
neither creative nor tangible, they could not be considered “writ- 
ings.” *° They urged the danger of new “power trusts” ™' and of 
new licensing societiés which could cut off the people’s supply of 
music,” and they stressed the practical difficulties in having to obtain 
licenses from more than one eee holder The author-publisher 
groups argued that the creation of new rights in recordings would 
a an unwarranted abridgment of their rights.™ 


either the Sirovich nor the r bill was reported. In the next 
session of Congress, on March 8, 1937, Representative introduced 
a modified version of his earlier bill. e this measure, H.R. 5275, 


contained a number of changes in language, its provisions with respect 
to copyright in recorded performances remained substantially the 
same. The subject matter to be protected was defined as follows: 


(p) The rendition and/or performance of any work when reproduced by any 
means of phonograph records, disks, sound tracks, tapés, or of any and all other 
substahees or by any other means whatsoever containing thereon or conveying a 
reproduction of such rendition and/or performance2™ 


The exclusive rights accorded to a recorded performance were not 
specified separately, but the following limitation was imposed: 


The right granted to an author of a rendition when reproduced by any of the 
means described in subdivision p) of section 5 of this Act shall not interfere with, 
durtail, limit, or infringe any of the rights of the author of ary composition or work 
used or employed in said rendition when so reproduced, and such rights to authors 
of renditions are ereated to be in addition to the rights of the atithors of a work or 
composition and are solely for the protection of said authors of renditions; the 
rights granted to the author of the rendition shall not carry with them any right 
to the use or reproduction of any composition or work employed in such rendition.?*’ 


373 Id. at 670, 677, 688-690. 
273 Id, at 622, 625, 645-647, 677, 1365-1366. 
24 Td. at 619-622, 625, 1364-1365. 


400-401, 486, 560-562. 
280 Id. at 112, 440, 487-488, 653, 1011, 1121-1122, 
281 Td. at 114. 
282 Td. at 439-440, 486-489, 1085-1086. 
383 Td. at 801, 1 1085-1086, 
4 Td. at 113-114, 651-653, 1083, 1121. 
285 H.R. 5275, 75th Cong., Ist Sess, (1937). 
286 Td. j 5. 
287 Td. § 1. 
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The manufacturing,** affidavit,“* and notice requirements were 
retained, and the bill again provided that an employer for hire was to 
be considered the owner of the work.™ 

thet following provision,§which was entirely new, was added to 
the : 


The performer of a rendition of any composition or work in any form whatsoever 
shall be deemed an author and such rendition when reproduced by any means 
whatsoever shall be considered a writing; but shall not constitute a publication 
which shall divest any rights existing at common law and/or under the provisions 
of this Act” 

This provision has been criticized as a “clumsy attempt to extend 
* * * [common law] property rights indefinitely.” *” 


The revised Daly bill was introduced in the Senate as the Guffey 
bill ™ on April 22, 1937, but no further action was taken on either 
measure. Nevertheless, even though hearings were not held, the bills 
attracted a good deal of attention. The 1937 report of the Commit- 
tee on Copyrights of the American Bar Association, Section of Patent, 
Trade-Mark, and Copyright Law took a stand opposing the bills, partly 
because of their “attempt to protect performing rights of an intangible 
nature.” %* In a “Special Addendum to the Report of the Committee 
on Copyright,” *’ Edward A.S y agreed that the a and Guffe 
bills were unacceptable because of their loose language. He suggested, 
however, that the principle of copyright in recorded renditions was 
pete 2 Seanad and meine eet should be given to 
“the possibility of granting limited copyright property rights to a 
fixed tangible oaraeliot of : ormanee” He cavenced the idea 
of a copyright “limited solely to (1) the right to make and vend 
duplicate ‘recordings’ and (2) to mechanical use of the copyrighted 
‘recording’ itself for the purpose solely of public communication for 
profit.” In its 1938 report the Committee indicated that it was 
split on this question, although ‘‘most of the members are of the opin- 
ion that’such provisions are nebulous, speculative and impractical.” * 
am Sargoy again filed a “special addendum” ™ in which he restated 

is Views. 
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G. DEVELOPMENTS, 1939-41: THE DALY, MCGRANERY, AND THOMAS BILLS 


On January 3, 1939, Representative Daly resubmitted his revised 
bill to the 76th Congress,** but no further action was taken on it. 
Three months later, on March 8, 1939, he submitted H.R. 4871, a new 
revision of the bill. The provisions dealing with copyright in 
performances were essentially the same as in the earlier Daly bills, but 
some of the language had been revised in an effort to meet objections 
and, apparently, to adopt some of Mr. Sargoy’s suggestions. For 
example, a performance was now recognized as a form of “adaptation,” 
and could be copyrighted only if it had been “recorded and may be 
captured and reproduced and/or communicated to others.” *° The 
provision specifying the exclusive rights to be accorded a recorded 
performance was restored to the bill in the following form: 

(h) To communicate to the public for profit a copyrighted recordation of a 
rendition or performance soir any duplicated, reproduced, or recaptured 
rendition or performance if transmitted or communicated by any apparatus 
mechanically or electrically operated: Provided, however, That such rights shall 
be limited to the making and vending of copies of such recorded renditions and 


performances and the limited public communication right thereof as contained in 
this subsection,” 


Likewise, the’section prescribing the basis of protection and defining 
the authorship of a performance had been reworded: 

(a) The author of a rendition of any composition or work reproduced or captured 
in any form shall be deemed an author and such rendition when reproduced or 
captured by any means in tangible form shall be considered a writing. 

(b) That in cases of joint renditions the conductor, or leader, shall be considered 
and deemed the author and be entitled to the protection provided by this Act. 


The new Daly bill stillfattempted to wrestle with the problem of 
publication and phonograph records; it added an exception to the 
provision defining }‘‘publication”’ : 

* * * but in the case of recorded renditions, such sale and/or dissemination of 
such fixed rendition shall not constitute a publication which shall divest the rights 
of te {puthor of such rendition in and to the rights of public communication for 
pront. 

Significantly, and in contrast with the earlier versions, the new Daly 
bill did not include any provision conferring copyright upon an 
employer for hire. 

epresentative Daly died 5 days after he had introduced H.R. 4871, 
and the bill was remtroduced by Representative McGranery on 
May 4, 1939.%° Neither bill saw any further action in Congress, but 
they were the subject of extensive discussion in the American Bar 
Association Copyright Committee’s 1939 report." The Committee 
withheld approval of the bills because of defects in their drafting, but 
unanimously approved the principle of copyright for recorded per- 


3 H.R. 926, 76th Cong., 1st Sess. (1939). 

H.R. 4871, 76th Cong., Ist Sess. (1939). 

See notes 297-299, 302 supra, and text thereto. 
R. 4871, 76th Cong., ist Sess. § 6 (1939). 
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formances.*? The report asserted that, since their rights are recog- 
nized as paramount, authors and composers need have no ‘‘concern 
over the potential competition in the use of the new version,” but 
implied that, to avoid prejudice to authors, it would be necessary to 
repeal the compulsory foanetie rovisions.** As for authorship, the 
report concluded that it “‘should be determined as a matter of contract 
between the respective parties contributing to the composite result, 
continuing the assumption of the present act that an employer for 
hire has capacity for authorship.’’ *“ 

H.R. 5791,°% which was introduced by Representative Schulte on 
April 17, 1939, represented an entirely new approach to the problem. 
This was entitled “‘A bill to amend the Communications Act of 1934 
so as to prohibit and penalize the unauthorized mechanical repro- 
duction of music and other wire- and radio-program materials” and 
its essential provisions read as follows: 

It is hereby declared to be unlawful for any person, without the consent in 

writing of the performer or performers of said music or other program material, 
(a) to record or otherwise mechanically reproduce or cause to be recorded or 
otherwise mechanically reproduced within the United States, for profit or gain, 
any music or other program material of any kind transmitted in any manner 
mentioned or described in section 2(a); or (b) to offer for sale, sell, lease, or license 
or to have in his possession for the purpose of sale, lease, or license, any record 
or other mechanical reproduction of music or other program material of any kind 
transmitted as aforesaid. 
The measure was necessarily limited to protection against the recap- 
turing of broadcasts, but it would have protected sound recordings 
against one type of dubbing. On June 6, 1939, Representative 
Metiners introduced the same bill with an added sentence exempting 
“recording for private, personal, civic, or political use” and “recording 
of any olioe or talk on subjects of a public nature.”’** No further 
action was taken on either bill, and they were never reintroduced. 

During 1939 various groups submitted memorandums bearing on 
copyright in sound recordings to the Committee for the Study of 
Copyright (the so-called Shotwell committee),#” which was then 
engaged in drafting a general revision bill.** e performers sought 
copyright protection for their own products, which they insisted are 
“intellectual and artistic”; they stressed the inadequacy of common 
law protection in this area. The record manufacturers argued that 
copyright for performers was not in their best interests, and that 
records should be copyrighted just like motion pictures. 

The broadcasters argued that records are not works of authorship 
and hence are not constitutionally copyrightable; they stressed the 
serious losses they would incur if records were made copyrightable. 
The author-publisher groups argued strongly that records are not 


through the of sieht, recorded id track for unication through the of 
u sense or upon a soun comm: sense 
hearing, independently or in syn of authorship may be thus expressed in a 
fixed, permanent, tangible, identifiable form, capable of being read or communicated intelligibly to 
others. Such recordations are a species of “‘ writing’ within the constitutional limitation, whether the 
labors of human in or the ordinary literary, dramati 


ce SO ca an consist bs ic or 
upon or of the rendition or performing interpretation through which they may be conveyed. 
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813 H.R. 5791, 76th Cong., Ist Sess. (1939). 

316 H.R. 6695, 76th Cong., Ist — . 

317 The committee was formed un Ee ae. 
America on International Intellectual Coo a na the way for better inter- 
national copyright relations. See Goldman, The History of U.S.A. Law Revision From 1901-1954. 
aL. No. 1 in the present series of committee ts} 

418 The memorandums were not published, but are in the collections of the Copyright Office. 
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writings, that manufacturers are not authors, and that records are 
adequately protected at common law; they contended that copyright in 
records would be unfair and prejudicial since manufacturers would not 
be subject to a compulsory license, and since a multiplicity of licenses 
would result. 

The motion picture producers and distributors took a stand in 
favor of copyright in sound records, but with some reservations. They 
argued that there was essentially no difference between a visual re- 
cording, a sound recording, or a combination of the two, and that all 
three types of works should be considered copyrightable. They in- 
sisted that protection should extend solely to the actual reproduction 
of a recorded performance, and that there should be no rights against 
imitators or mimics. They felt that the authorship problem should 
be solved by an employer for hire provision like that in the present law. 

The Shotwell committee bill, S. 3043," was introduced by Senator 
Thomas on January 8, 1940; it contained no a recognizing 
copyright in sound recordings. The reasons for this omission are 
explained in a letter-nemorandum from the executive secretary of 
the Shotwell committee which was printed in the Congressional 
Record.*° With respect to performers, the committee felt that 
“thought has not yet become crystallized on the subject,” and that 
“no way could be found at the present time for reconciling the serious 
conflicts of interests arising in this field.” *' As for the claims of 
record manufacturers, the letter states that “there is considerable 
opposition to giving copyright in reeordings for they are not commonly 
creations of literary or artistic works but uses of them.’ ** Despite 
all the preparatory work, there were no hearings or further action on 
the Thomas bill. 

H.R. 9703, which was introduced by Representative McGranery 
on May 8, 1940, was a general revision measure substantially the same 
as the last Daly bill.* The changes in wording were for purposes of 
clarification and simplification, and none of them appeared to alter 
the meaning of the provisions dealing with copyright in records. The 
bill was reintroduced in the 77th Congress by Representative Sacks,*” 
but no further action on either measure is recorded. 


H. “ACOUSTIC RECORDING” BILLS, 194251 


After the adverse decision in the Whiteman case,** the performers 
turned to Congress in an effort to secure effective recognition of their 
rights. Six bills were introduced between 1942 and 1951; they were 
virtually identical,*” and would have amended the copyright law to 
provide for a copyn ht in ‘acoustic recordings.” 

The first bill of the series, H.R. 7173, was introduced by Repre- 
sentative Sacks on June 1, 1942. It would have amended the last 


310 g, 76th Cong., 3d Sess. (1940). 
820 86 CONG. REC. 77 (1940). 
321 Jd. at 78. 


222 Ibid. 

3% ALR. 76th Cong., 8d (1940). 

3% See notes supra, and text thereto. 

325 H.R. 3997, 77th Cong., lst Sess. (1941). 

326 RCA Mig. Co. v. Whiteman, 114 F. 2d 86 (2d Cir. 1940), cert. denied, 311 U.S. 712 (1940), See notes 
13e7 Bor eer the Ladle Seasanss erehienn for repeal of the jukebo: ption, but with to 

me con pro re} x éxem respect to copy- 

right in sound recordings the texts are the same. 

3 H.R. 7178, 77th Cong., 2d Sess. (1942). 
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two paragraphs of section 5, enumerating the classes of copyrightable 
works, to read as follows: 


(1) Motion pictures, with or without sound. 

(m) Recordings which embody and preserve an acoustic work in a fixed perma- 
nent form on a disc, film, tape, record, or any and all other substances, devices, 
or instrumentalities, by any means whatever, from or by means of which it may 
be acoustically communicated or reproduced. 


The exclusive rights accorded to acoustic recordings were described in 
an amendment to section 1: 


(f) To make or to procure the making, if the ———— work or any com- 
ponent part thereof be an acoustic recording, of any duplicated or recaptured 
recording thereof on a disc, film, tape, wire, record, or other device or instru- 
mentality, by or from which in whole or in part, the sound recorded on the copy- 
righted work may in any maner, or by any method, be reproduced or communi- 
cated acoustically; to publish and vend such recordings of sound; and to com- 
municate and reporduce the same acoustically to the public, for profit, by any 
method or means utilizing any such recording in, or as part of, any transmitting 
or communicating apparatus: Provided, That except if the recorded sound be part 
of a copyrighted motion picture, no exclusive right other than contained in this 
subsection Cf) shall exist in respect of any acoustically recorded work. 


Recordings were assimilated to ‘adaptations,’ and the following 
proviso was to be added to section 6 [7] of the copyright statute: 
Provided, That acoustic recordings of any copyrighted musical work made pur- 
suant to the provisions of subsection (e) of section 1 upon payment to the copy- 
right proprietor of the royalty specified in such subsection whenever the owner of 
such musical copyright has cal or permitted or knowingly acquiesced in the use 
of such copyrighted musical work upon the parts of instruments serving to repro- 
duce the same mechanically, shall not be regarded as new works subject to copy- 
right under the provisions of this title unless the proprietor of such musical 
copyright has consented to the securing of copyright in such recording. 


The bill contained an amendment of section 11 [12] dealing with the 
deposit of unpublished records, and would have added a rather unusual 
provision to section 12 [13], which pertains to the deposit of published 
works: 

For the purpose of this title, any duplicated or recaptured recording on a disc, 

film, tape, wire, record, or other device or instrumentality, by or from which, in 
whole or in part, the sound recorded on the copyrighted work may in any manner, 
or by any method, be reproduced or communicated acoustically, shall be deemed 
a copy of the work. 
Despite the fact that a record was to be deemed a copy, there were 
no provisions dealing with the copyright notice to appear on such 
works. An amendment to section 15 [16] would have made records 
subject to the Seer tae 

Substantially: identical bills were introduced by Representative 
Scott in 1943,°° by Representative Buckley in May, 1945,*° and by 
Senator Myers in June, 1945." None saw any legislative action. 
The 1946 report of the American Bar Association Committee on 
Copyrights *” includes an extensive analysis of the policy questions 
raised by the bills, but states that the committee did not feel that 
it had “adequate enough access to the facts on which to base recom- 
mendations of approval, disapproval or modification.” ™ 

3 H.R. 1570, 78th Cong., Ist Sess. (1943). 

3389 H.R. 3190, 79th Cong., Ist Sess. (1945). 

331 §. 1206, 79th Cong., ist Sess. (1945). 

332 American Bar Association, Section of Patents, Trade-Mark and Copyright Law, Committee Reports 


14-17 (1946). 
833 Jd, at 17. 
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The bill was introduced again on January 23, 1947, by Represent- 
ative Scott as H.R. 1270, and hearings were held in May and 
June, 1947.%** The performers, who were the only group favoring 
the bill, repeated their charges of flagrant piracies and economic 
prejudice, and insisted upon the creative nature of a performance, 
its paramount importance to the popularity of a record, and the 
inadequacy of common law protection.™ 

The record manufacturers were opposed to the bill, principally 
because they felt that copyright should be accorded to manufacturers 
rather than performers, and because of various technical defects in 
the measure.“* They emphasized the creative nature of a recordin 
and argued the constitutionality of copyright in records, but pointe 
out the practical difficulties involved in granting copyright to an 
indefinite group of performers.*’ The manufacturers were especially 
opposed to the provision requiring the author’s consent before the 
recording could be copyrighted; they claimed that, if consent were 
denied, the recording would fall into the public domain, and the 
manufacturer would lose the common law right he now has to restrain 
dubbing.™* 

The author-publisher groups offered what was perhaps the strongest 
opposition to the measure.*” Like all the opponents of the bill they 
pointed out that the bill was “hopelessly ambiguous,” since it did not 
identify who was to be accorded the copyright.” They felt that the 
aim of the bill was to prevent the broadcasting and public performance 
of records and that this, coupled with the compulsory licensing pro- 
visions of the present law, put the author in an unjustly inferior 
position." They repeated their arguments that performers are not 
authors, and that records are material objects and not “writings.” * 
The broadcasters joined in these arguments, and added that penalizing 
radio stations for the use of records would be unfair, since broadcast- 
ing is actually the principal factor in making a record popular. 
Concerted opposition was also voiced by the tavern owners, the 
jukebox operators and manufacturers,** the Authors’ League,*” and 
the motion picture producers and distributors.“ The Copyright 
Office expressed opposition to the bill because of its technical defi- 
ciencies,*” and the State Department urged that the manufacturing 
requirements not be achat into a new area.** 

he 1947 hearings introduced a new factor which had not been 
present at previous hearings. The American Federation of Musi- 
cians had supported earlier bills to accord a property right in record- 


34 H.R. 1270, 80th Cong., ist Sess. (1947). 


84a Hearings Before the om on Patents, Trade-Marks, and of the House Commitice on 
the Judiciary on H.R. 1269, H.R. 1870, and H.R. £570, 80th Cong., ist Sess. (1947). 
335 Jd, at 6-16, 20-22, 203-231. 
338 Td. at 53-59, 285-291. 
337 Thid. 


388 Jd. at 54. The testimony of Miss Isabelle Marks of Decca Records on this point is significant: 

Now, if we could not get permission from the copyright owner of the material, that particular record- 
ing would fall into the public domain, anybody could copy it and we would be in a worse position than 
we are today because today, at least, we have a common-law right in that record and nobody under the 
common-law could “‘dub’’ that record. . . I record it physically or make another record from it. 

339 Jd. at 18-19, 24-53, 61-76, es 267-285, 292-294. 

340 Td. at 25-26, 51, 85, 265, 269, 200, 293. 

M1 Jd. at 18-19, 26-28, 49-50, 267-270. 

42 Td. at 26, 43-44, 52, 86, 267, 271-272, 276-278, 279-280, 293-204. 
a2 Td, at 77-84. 

43 Td. at 124, 131-132. 

4 Td, at 109, 117-118, 255-263. 

M5 Td. at 283. 
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ings.“® However, as one commentator has put it, after 1940 “the 
Federation has maintained a discreet silence on the entire matter.” * 
During the early forties the activities of the AFM had created con- 
pi opposition, and at the hearings there was an undercurrent 
of concern that, if the bill became law, Mr. Petrillo would ‘dictate 
the terms of the licensing between the members of his organization,” 
who were then said to number around 129,000.%' This doubtless 
played a part in defeating the bill. 

The Scott bill was reported unfavorably,*” and with it died the 
efforts toward securing copyright in sound recordings. Representa- 
tive Scott introduced the measure again in 1951,** but it received 
no attention and no action was taken on it. 


I, SUMMARY 


Legislative attempts to make sound records copyrightable go back 
as far as 1906, and reached their climax between 1925 and 1947. 
Before the impact of radio broadcasting was really felt, these pro- 
visions attracted very little attention. As the importance of radio 
in the music publishing and recording industries grew, there was a 
proportionate increase in the pressure to secure copyright in sound 
records, and in the concerted os to such sone on the part 
of author and user groups. The performers and manufacturers each 
ye oe protection for themselves and op it for the others. The 
author-publisher groups claimed that the proposals would unfairly 
discriminate against them, and the broadcasting and jukebox interests 
were strongly opposed to additional payments and licenses. The 
motion picture interests were favorably inclined toward limited pro- 
tection for recorded performances. The AFM backed away from its 
original support of the proposals, and later expressed no opinion on 
the question. 

Throughout the hearings there was a great deal of confusion 
between protection against the actual reproduction of a particular 
recording and protection against imitation or mimicry of a general 
style or manner of performance. These and other technical defi- 
ciencies of the bills were widely criticized. Virtually all of the 
opponents of the measure attacked their constitutionality on the 

unds that performances and recordings are not creative, and are 
abor rights or mechanical objects rather than “writings.” Wssen- 
tially, however, the arguments, pro and contra, were dictated by 
economic self-interest, and revolved around the problem of radio 
broadcasting. There was practically no direct opposition to the 
eee of protection of sound recordings against unauthorized 
ubbing. 


49 See note 259a supra. 
880 Countryman, Phe Organized Musicians, 16 U. CHI. L. REV. 239, 262 (1949). This article con- 
peendpety my wrayer geen bra hp blag ae ke eee oa g The Federation’s present 
at benefitting the large number of displaced b vices, rather 


program is directed ra 
nae, the ee nee ee As time has passed, the interests of these two 


note 334a, at 1-76, 274-276. is factor evidently some effect on the members of the committee 
ee ane assurances by the proponents of the bill that it did not extend to imitations or 
. ; 
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IV. Laws or Fornien Counrtrizs ** 


Of the 85 countries whose copyright laws are compiled in the 
recent pubication “Copyright Laws and Treaties of the World.” ** 
51 (including the United States) appear to have no statutory provi- 
sions affording protection to recordings or recorded performances. 
These 51 countries are: 


Afghanistan Guatemala Netherlands 
Albania Haiti Nicaragua 
Andorra Hashemite Kingdom of Norway *8 
Belgium Jordan Panama 
Bolivia Honduras Peru 
Brazil Iceland hilippin 
Bulgaria Indonesia Det 360 
Cambodia Traq Rumania 
Chile Iran San Marino 
Costa Rica Korea Saudi Arabia 
Cuba Laos Sweden 
ener Liberia U.8.S.R. 
Bypt Libya United States 
ri alvador Catenion Venezuela 
Ethiopia Monaco Vietnam 
Finland Mongolia Yemen 
France ** Nepal Yugoslavia 
Greece #7 


As in the case of the United States, however, many of these countries 
have laws or statutes prohibiting unfair competition or conduct 
contra bonos mores, It is entirely possible that, in an appropriate 
case, these laws could be invoked to enjoin the unauthorized du bing 
of sound recordings. 

The laws of the 34 countries that recognize copyright in recordings 
may be grouped for convenience into five rough eategories: 


A. NO SPECIAL PROVISIONS 


The laws of five countries (Republic of China,*” Dominican Repub- 
lic," Lebanon,*” Syria, and Thailand.) simply lump sound 


ss This partion of the re tadlabted to resent on tive law studies on neighborin 
by the UN BSOO Secretariat, ih the Stich tes writer keke eank kt Zaha eh D stadies 
hag’ been published g GNESOO ¢ COPYRI Hr BULLETIN » 9 (1956). Oe seen es were 
stribu 


as documentation (No. IGC/1/5) at the first session of fhe’ tergovernmental ght Com- 
mittee held at Paris in June, 1956. 
3 Published by UNESCO and The Parveen of National ADaire, IRC. 1006. 
386 French — law vere bs : ~e a broad “in two res ri ees and eee of mln ars 
performances been enjoined on n mo resent cases the Ss 
as paiel used on the ene etn pened t ote detains were based tpn x 8 viol a Hon al 


Det 19, 1953 Pee ions and MA March . ot Tr aN INE sue E RE Ht nan 

The Greek Copyri ht Statute (Law he ete w No. 4301 of August &; 
1929) contains some am pro porard 9 ears sound record- 
ings. Recordings are not listed tl otene n of se hyrientay 1), but article 
16 provides for Ities against a person hie “pubtisiee ar by printing or by any 
other means and in any form, Wisvecy te works or works of art or heuinena records * It is not steer 
whether this refers to phonograph records as infringing articles or as articles capable of being ae cameeatess 


388 Prior to 1931, the Norwegian ae os statute (sec. 5 of Law of July ry te a te (uaw of June 6, 1080) 
copyright protection for sound record tations’’). he une 6, 1930) 
— ape ramen such a provision, and it s oaent that ae aoe a REVUE 

me Com Limited v. Norsk R Civil Oslo, 22, of 2,108, REV REV 
INTE! NATIO ALE DE LA Y RADIOBLBOERIOLEE 210 iss); Electric M 
Lindberg Radio A.S8., Supreme Court, June 11, 1955, cited in E.B SULL. 613 08 bs tho booed 
~~ vo the an stated that the manufacturer could restrain dubbing under the Unfair Competition 


38 The Portuguese copyright statute (Deeree of May 27, 1927) contains some ambi which 
have led at least one commentator to assume that ain? cre table in 2 LADAS, 
INTERNATIONAL PROTECTION _ LITERARY AND ISTIC PROP TY 108d as. 
It is unlikely that this is the case, howe a. 

wo 1 27, 1944. Article 1(3) 


= Law of h 17, 1947. poe (0) m mentions “plastic vacate Sida aeAtapan) qiatemerteen, hotogravures, ee 
ae ks, P 


%2 Decree No. 2385 of Jam a 1922, as amended. Article 138 mentions “rolls, discs and perforated 
cardboard, ete., for talking mac’ ines and mechanical musical instruments.” 
363 The Syrian copyright statute is identical with that of Lebanon, note 362 supra, 
#4 Act of June 16, 1931, 
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& 
recordings with other co en works, thereby protecting them 
against unauthorized dubbing. Three of ‘these statutes include no 
poe provisions restricting or defining the protection to be accorded 
em. ‘The Chinese statute contains a provision limiting the duration 
of copyright in recordings to 10 years. The statute of Thailand 
does not list recordings in the omnibus enumeration of copyrightable 
works,* but contains a section providing that the term of copyright 
for “records, perforated rolls and other contrivances by means of 
which sounds may be mechanically reproduced” shall be 30 years 
from the date the original plate was made.*” 


B. RECORDINGS TREATED AS “‘ADAPTATIONS’”’ 


Another group of eight statutes treats recordings as a form of 
“adaptation” or “arrangement, ” and accords them copyright as 
“secondary” or “derivative” works. The countries in this group are: 

Denmark,*® German Federal Republic,*® Hungary, 8 Japan,*! Liech- 
tenstein, 372 Mexico,** Poland,** and Switzerland.*” 

It seems clear that all of these statutes protect recordings againgt 

unauthorized dubbing, but with certain limitations. Several of the 
statutes appear to require some degree of artistic merit in order for 


33 Law of April 27, 1944, art. 9. 
36 Act of June 16, 1981, § 4. 
37 Td. § 17. 


365 i of Apri! 26, 1933, §5. The provision reads as follows: 
Any poe person who tes, dramatizes or in some other manner transforms a work, or adapts it for 
ion pictures or mechanical instruments, shall have the same right, with respect to his translation, 
treneformation or adaptation, as an author. 
36° Act of June 19, 1901, as comnaad by Act of May 22, 1910. The following paragraph was added to § 2 
by the 1910 amendment: 
Where a literary or musical work is recorded by nal performance on contrivances for instruments 
serving to reproduce it the work. Thes the ear, t qentiitanes — Saien sha fo a og ey ste équiva- 
lent to an adaptation of t re 


aes os E of _s petra Epa provided such ct activi rig is to be S oonmdebed artistic, 


nder the firs ee, the person taking the 

fpeentenn ian & 
370 Law of ber 1, i © provision as hose 
Translations, Adaptations, ia t a for mechanical performance .. . if requirin 
ee See — ere s including tieations as ray od as ag indireet appropriat Bory 
ae 

eral c Wol — com side enloy the same protection as 
no riginal wo se bic but na sat mat pred dice to @ the rights ¢ (the au author 0 Ss oft the ithe origin work. 
To sary ‘who has teeta y ih as amended the work of a foamed Ot Ae nal for the mechanical repro- 


— = sounds shall be deemed an author, and have copyright only in connection with each sich 
a Law of Ostaber 26, 1928. The Sancti ax erate mate 


When a literary or —— oe is pen the panel atin of performers to instruments servin 
to recite or to perform the w a shall constitute a rear protected 
by ye The same shall ap re an waned ake by perforation, rv 

can be ran artiste sie proguetion. 


373 La’ fi 1947, as arenes as fo! e 
vi aw of Decom coe Sanalves have some originality, then, to that extent, translations, ms ats compi- 
itk tions, arrangements, abridgments, ‘the phone of 


of perform and orators; me hie rod nee all otter 
versions of selen nthe i or Ft ee. os be Published chon 


authorized by the owner of co} oe Mae thon ork. 
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derived from a work in uu be protected; but such protection 
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1. Copyright iso subsist tn in works based on the work of another person. This provision shall 
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the spliedenties of the author of copyright in the oe work has expi 
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the recording to be copyrightable.*® The Polish law is limited, by 
its terms, to “‘adaptations for mechanical musical instruments.’’ The 
Mexican statute permits a broadcaster to make rerecordings of sound 


records for the sole purpose of transmission, without the necessity for 
permission or payment.*” 

None of the statutes is completely clear as to whether copyright is 
accorded in the first instance to the performer or to the record manu- 
facturer. Court decisions have csteblialiod that the right belongs to 
the performer in Germany,** Switzerland, *” and Hun JP ind the 
same is probably true in Liechtenstein and Mexico. However, these 
decisions also indicate that, unless expressly reserved, the performers’ 
rights are transferred to the manufacturer by implied assignment at 
the time the record is made. A Danish case has held that copyright 
in a recording is conferred directly upon the manufacturer, and since 
their statutes are similar to that of Denmark, the same situation may 
prevail in Japan and Poland. 


C. THE “BRITISH COMMONWEALTH” GROUP 


The British Copyright Act of 1911,°* which has been adopted in 
10 other countries with minor variations, contains explicit provisions 
conferring full copyright protection upon sound recordings. The 
nations in this group are: Australia,** Canada,*™ Ceylon,*™ India,** 
Ireland,**’ Israel,** New Zealand,® Pakistan,*® Union of Burma,™ 
Union of South Africa, and United Kingdom. Dubbing is clearly 
regarded as an infringement of copyright in these countries. 


The basic provision appearing in the British Copyright Act of 1911 
reads as follows: 


Copyright shall subsist in records, perforated rolls, and other contrivances by 
means of which sounds may be mechanically reproduced, in like manner as if 
such contrivances were musical works, but the term of copyright shall be fifty 
years from the making of the original plate from which the contrivance was 
direetly or indirectly derived, and the person who was the owner of such original 
plate at the time when such plate was made shall be deemed to be the author of 
the work, and, where such owner is a body corporate, the body corporate shall be 
deemed for the purposes of this Act to reside within the parts of His Majesty’s 


3% The leading Hungarian decision on this subject confirms that a must embody “individual 
artistic activity’ to be copyrightable. Telefon-hirmondo v. The Gramophone Co., Ltd., Supreme Court of 


Hungary, May 24, 1935, REVUE INTERNATIONALE DE LA RADIOELECTRICITE 58 (1936). 
377 Law of December 31, 1947, as amended, art. 


64. 
878 Landgericht, Berlin, May 28, 1985, LE DROIT D’AUTEUR 126 (1935); Roose, Berlin, 
Feb. 10, 1936, INTER-AUTEURS 290 (1936); B richtshof, Nov. 21 1952, GEWERBLICHER 
RECHTSSCHUTZ UND URHERBERRECHT 140 (1953); Bundersgerichtshol, May 18, 1955, DER 
BETRIEBSBERATER 460 (1955). . 
asin Tribunal, July 7, 19386, REVUE INTERNATIONALE DE LA RADIOELECTRICITE 

8 Telefon-hirmondo v. The Gramophone Co., Ltd., supra note 376. 

%1 Skandinovisk Gramophone Society v. State Radio, 134, REVUE INTERNATIONALE DE LA 
RADIOELECTRICITE 375 (1936). 

382 Copyright Act, 1911, 1 & 2 GEO. 5, c. 46, §§ 19(1), 19(2) (b) (ii), 35(1). 

383 Act of Nov. 20, 1912, as amended. 

42 REV. STAT. CANADA 2003, §§ 20), 4(3), 19(3), ss (1952). 

3% Ceylon Independence Act, 1947, 11 GEO. 6, c. 7, § 4. nee Act also contained a provision 

para. 10 of 2d sched.) which dealt specifically with the status of Ceylon under the British Cop it Act 

of 1911 (1 & 2 GEO. 5, c. 46), and the consequences if Ceylon should mogest the Copyright Act. This pro- 
vision has been repealed by the new British Copyright Act of 1956 (4 & 5 ELIZ. > c. 74, §50, 9th sched.). 

#6 Act of Feb. 24, 1914, as amended. 

387 Act of May 20, 1927, as amended, §§ 169(1), 169(2)(b) (ii), 177(1). 

388 Extension of Palestine Order, March 21, 1924, as . 

38° Act of Nov. 22, 1913, as amended, §§ 2(1), 25(i), 25(2) (b) (ii). 

3 Act of Feb. 24, 1914, as amended. 

1 Union of Burma (Adaptation of Laws) Order, Jan. 4, 1948, 

32 Act of April 7, 1916, as amended. 

3% The provisions have been incorporated with virtually no in the laws of Australia, Ceylon, India, 
Israel, New Zealand, Pakistan, Union of Burma, and Union of South Africa. The provisions in the Ca- 


nadian statute have been rearranged, but are essentially the same. The changes in the Irish statute do not 
ingolve matters of substance. 
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dominions to which this Act extends if it has established a place of business within 
such parts. 

Under this provision, copyright is accorded in the first instance to 
the owner of the original plate from which the records are reproduced, 
and lasts for 50 years from the manufacture of the plate. The scope 
of the provision has been held to embrace sound tracks, and to 
cover recordings of all types of works, whether musical or non- 
musical *° and whether copyrighted or not.% While the statute 
subjects copyrighted musical compositions to compulsory licensing, 
there is a provision specifically exempting copyrighted recordings 
from the requirement of a compulsory license.*” 

On November 5, 1956, the royal assent was given to the British 
Copyright Act of 1956. w7 The new statute is expected to come into 
force in the United Kingdom early in 1957, after the necessary order 
has been issued by the Board of Trade Thus, while the provisions 
of the Act of 1911 will presumably continue for the time being in 
the other 10 nations listed above, they will be superseded shortly in 
the United Kingdom.*7* 

The provisions dealing with sound recordings®” are considerably 
more numerous, elaborate, and detailed in the new Act.*”* Copyright 
is accorded in the first instance to the “maker” ** of the sound 
recording, **’* except where the recording is specially commissioned.*"* 
Both unpublished and published recordings are protected,” and 
copyright in published recordings lasts for 50 years ‘from the end of 
the calendar year in which the recording is first published.”’ ®™ 

Certain acts may be restricted under a copyright, “whether a 
record embodying the recording is utilized directly or indirectly in 
doing them,” *' and these acts mclude “making a record embodying 
the recording. ? #97) Unauthorized importation is also regarded as 
infringement if done with knowledge ;**™ the same is true of unauthor- 
ized sale, hire, offering for sale or hire, and commercial exhibition, 
if done for p ses of trade or if detrimental to the copyright owner’s 
interests.**” Th he statute specifies that these rights are separate 
from, and shall not be prejudicial to, rights in the work recorded,”™ 
and an exception is made in favor of use for educational purposes.” 


3% Wellington Cinema Co. v ight Society, Ltd., 172 I.C. 408 (Bom. 1936), 
- Geamephone Company v. t enor teenies and Go, [1934] 1 Ch, 450, 
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Perhaps the most important changes in the new Act with respect to 
dubbing of sound recordings are found in two provisions dealing with 
the marking of copies. The statute provides that, in the case of 
records which have been issued to the public in the United Kingdom, 
no suit for infringement can be maintained unless, from the time of 
first issuance, the reeords or their containers ‘‘bore a label or other 
mark indicating the year in whieh the recording was first pub- 
lished.’ *7° This requirement would not apply if the issuance had 
been unauthorized, or if the owner had taken reasonable steps to insure 
that the records were properly marked.*”* The statute also provides 
that, if from their first issuance the records were marked with the 
name of the maker, the year of first publication, and the country of 
first publication, the marking would constitute prima facie evidence 
of these facts in any action for infringement.” 

Neither the British Copyright Act of 1911 nor any of the other 
ten copyright statutes in this group accord any sort of protection 
to the performers whose renditions are captured on the records. A 
penal statute in the United Kingdom protects performances against 
unauthorized use, but it has no counterpart in any of the other 
countries in the group. This statute, the Dramatie and Musical 
Performers’ Protection Act of 1925, is confined to performances 
of dramatic and musical works. As originally enacted, the act makes 
it a criminal offense to rereeord or copy a lawfully produced commercial 
sound recording, or to sell the dubbed copies, without the written 
consent of the performers. 

Since the statute makes violation conditional upon the consent 
of the performers, it actually gives performers exclusive rights in 
their performances. However, the law does not confer a copyright or 
property right, and the remedies it prescribes are penal rather than 
civil. It appears that the statute, as originally enacted, requires 
the written consent of every performer whose performance is repro- 
duced on the reeording,™ but a defendant who did not know of the 
requirement for written consent has been acquitted under the 
statute. 

The new British copyright statute, which will come into torce 
shortly, makes some important changes in the Dramatic and Musical 
Performers’ Protection Act of 1925.%* Exceptions to the require- 
ments of the statute are provided when the performance is used for 
reporting current events, or when the use is simply incidental.” 

ewise, the amendment abrogates the requirement for written con- 
sent of every performer, and makes consent on the part of an author- 
ized representative of the performers binding.** 

we Id. § 12(6). 

8% Thid 

sa Td. § 20(7). 

3% 15 & 16 GEO. 5, c. 46. 
cL. Proteetion Association, Limited v. British International Pictures, Limited, 46 

 Gantiont British Distributors Limed y. Henry, 2B. TAT Ow). 

«1s Copyright Act, 1956, 4 & 5 ELIZ. 2, ¢. 74, $45 and 6th sched. | See notes 3078-3974 supra, and text 
thereto. The most important changes in the Act of 1925 will be the addition of performers in films as a 
prosecned group, and the explicit statement that unauthorized broadcasting of live performanees is pro- 


4b Cc 
— Copyright Act, 1956, note 40la supra, pt. 2 of 6th sched. 
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D. THE “LATIN AMERICAN” GROUP 


The statutes of four Lat American countries (Argentina, 
Colombia,“ Paraguay,“ and Uruguay “) contain similar provisions 
conferring a limited degree of copyright protection upon performers. 
All of these statutes are ambiguous, and while it seems Vikely that 
they cover dubbing, this is not altogether clear. 

The statutes each draw a sharp distmetion between what might be 
called the “moral right’”’ and the “peeuniary right” of the performer. 
The performer (or, in the case of a chorus or orchestra, the conductor) 
is given a “right to oppose” a dissemination of his performance if the 
form of the dissemination would be imjurious or prejudicial to his 
artistic interests. This provision would probably cover the dubbing 
situation, if the dubbed copies were inferior in quality. 

The statutes also give the performer a right to remuneration if his 
performance is recorded or filrned. The provisions do not speeify 
whether this right extends to unauthorized copies of lawful recordings, 
but there appear to have been decisions supporting this view.“ The 

rovisions may mean that a performer could not prohibit dubbing of 
hia recordings, although he could demand remuneration for their tse. 

The statute of Argentina lists € ago aphic records” m the 
omnibus enumeration of copyrightable works,“ and the Colombian 
statute lists “productions made by means of mechanical instruments 
destined for the rendering of sounds” in the equivalent sectiori.*® 
Nevertheless, it is doubtful whether these provisions can be regarded 
as conferring any independent rights upon the record manufacturer, 
and there is a court devisien in Argentina tending te confirm this 


view.” The statute of — originally contained a provision ac- 
0 


cording “equal rights” in a phonograph record to the authors, the per- 
formers, and the record manufacturer, as “‘collaborators.” “° This 
provision was repealed,“" and it seems clear that manufacturers 
are now given no rights under the copyright statute of Uruguay. 


BE. THH “RELATED RIGHTS” GROUP 


The copyright laws of six nations (Austria,*’? Ozechoslovakia,*® 
the Holy See,** Italy,*® Spain,“* and Turkey“) have fairly detailed 


4 Law of Sept. 28, 1933, art. 56. Tiié provision, whith fs identical with that appearing in the statute of 
ag apf sentan i Slt ti 
per: of a literary or @ remuneration for any o 

cote nein dre broadcast « or rétransmittéd Ee of cadiotelopibony or television, or which 
are a or printed ~ a disc, film, tone, wire er any other medium i. being jw —— 
or visua’ spqeetuction. an ment cannot anous remuneration s 

established nm & suminary procesoing by the Sonipeieat joke authority. 

The performer of « teary or musta werk cab the dissemination of his performance if the 

iegroeseven thereof has been made in such a form as to produce serious or unjust prejudice to his artistic 


wi the performance has been given by a choir or orchestra, the right of opposition shall belong to the 
conductor, 


3 Law of Dec. 26, 1946, art. 43. 
4% Law No. 94 of July 5-10, 1951, arts. 37-42. 
#5 Law of Dec. 15 and 17, 1937, as amended by Law of Feb. 15-25, 1938, arts. 36-39. 
ited in + UNESCO study mentioned in note 354a supra, (Doc. No. IGC/1f5) pr. 7-8 nn. 
16. 


aeons an Argentina v. Casullo, Buenos Aires Court of Appeal, Sept. 4, 1986, LE DROIT D’AU- 
410 Law of Dee, 15 and 17, 1937, art. 29, par. 2. 
411 Law of Feb. 15-25, 1938. 
412 Act of A 9, 1936, 2s amended, Part 2. 
413 Law of . 22, 1953, Part 6. 
414 Act of June 7, 1929. 
416 Law No. 633 of April 22, 1941, as amended, Part 2. 
416 Decree of July 10, 1942. 
417 Law of Dec. 10, 1951, Part 6. 
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and extensive provisions dealing with recordings or recorded perform- 
ances. While these provisions appear as part of the copyright 
statute, the rights they recognize are treated as somewhat separate 
from, although related to, copyright proper. In several cases the 

rovisions appear in a separate section or part of the statute entitled, 
for example, “Related Rights” or “Rights Connected With the Exer- 
cise of Copyrights.” 

1. Czechoslovakia.—It is not at all clear whether the Czech statute 
accords any rights against the unauthorized dubbing of sound re- 
cordings. The provisions dealing with the rights of record produc- 
ers do not cover the dubbing situation,“* @ provisons covering 
the rights of performing artists are ambiguous, but may accord solo- 
ists an exclusive right * the copying of their recorded performances.‘ 

The statute also recogsizes a form of moral right on behalf of per- 
formers.” 

2. Spain.—Performers are not protected in Spain, but a special 
decree grants a copyright in eee adaptations, tranforma- 
tions and reproductions” to “the phonograph record company.” * 
The producer is given the right to “refuse to grant permission for the 
copying or reproduction of records” when it believes the dubbing 
“would prejudice its artistic reputation or its financial interests.” *” 

3. Italy (and the Holy See).—The Italian copyright statute, which 
is also in effect in the Holy See, clearly accords the manufacturer an 
exclusive right against the unauthorized dubbing and commercial 
sale of his records.“ A form of moral right on behalf of the record 
manufacturer is also specifically recognized.“* The statute does not 
confer a similar exclusive right on the performer,” but gives him a 
“right to equitable remuneration” from anyone who copies his re- 
corded performance.“* The performers are also accorded moral 
rights under the statute.*” 

4. Austria and Turkey—-The Austrian and Turkish statutes, 
though different in wording, each accord “exclusive rights” against 
the unauthorized dubbing of a sound recording both to the per- 
formers *’* and to the record producer.** Both statutes also recog- 
nize moral rights on behalf of the performers,” and provide exceptions 
in favor of recordings made for news reporting “° and personal use." 





V. INTERNATIONAL TREATIES AND CONVENTIONS 
A. MULTILATERAL CONVENTIONS NOW IN FORCE 


1. International Copyright (‘Berne’) Conventions—The original 
Berne Convention in 1886 and its first two revisions (the Paris Con- 
vention of 1896 and the Berlin Convention of 1908) contained no 


418 Law of Dee. 22, 1953, § 92. 
419 Jd. § 83. 


420 Td. § 90. 
421 Decree of July 10, 1942, arts. 1, 2. 
422 Td. art 


a Law No. 633 of April 22, 1941, as amended, art. 72. 
«25 Performers protected under the Italian statute include persons who play an important artistic part. 


conductors of an orchestra or choir, and entire orchestras or choirs, if their Serloneninds ‘6 entte thats a mere 
accom ment. Jd, art. 82. 


Td. art. 80. 
427 Td. arts. 81, 83. 
47a Austria: Act of April 9, 1936, as amended, § 66(1); Turkey: Law of Dec. 10, 1951, art. 81. 
«8 Austria: Act of April 9, 1936, as amended, : Law of Dee. 10, 1951, art. 84. 


Toa 
49 Austria: Act of April 9, 1936, as amended, § 68; or w of Dec. 10, 1951, art. 81. 
Austria: Act of April 9, 1936, as amended, § 69(1); Turkey: Law of Dec. 10, 1951, art. 37 
41 Austria: Act of April 9, 1936, as amended, §§ 69(3), 76(3); 


Turkey: Law of Dec. 10, 1951, art. 38. 
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reference to protection for recordings or recorded performances. The 
Conference of Revision held at Rome in 1928 adopted a “‘voeu” 
recommending that the governments “consider the advisability of 
adopting measures intended to protect the rights of performing 
artists.’ “? At the Brussels Conference of Revision held in 1948, the 
Belgian Government urged adoption of a new article obligating the 
contracting States to provide protection for performing artists, but 
leaving the means and conditions of protection open to national 
treatment.“* This proposal was abandoned im the face of opposition 
from the author-publisher interests, but the Conference adopted a 
“voeu” recommending that the governments “study the means to 
assure, without prejudice to the mghts of the authors, the protection 
of manufacturers of instruments for the mechanical reproduction of 
musical works.” “* With respect to protection for performers, the 
Conference adopted another “voeu”’: 
Considering that the anbee pretation of performers have an artistic character, the 
Conference recommends that studies on neighboring rights be actively pursued, 
especially in regard to the protection of performing artists.™ 

2. Universal Copyright Convention—The Universal Copyright 
Convention does not specifically refer to the question of protection 
for performances or recordings. However, some significance may be 
attached to article VI, which defines “ ublication” as “the reproduc- 
tion in tangible form and the gen distribution to the public of 
copies of a work from which it can be read or visually perceived.” ™ 

3. Pan-American Copyright Conventions—With the exception of 
the Havana Convention of 1928, none of the various Pan-American 
Copyright Conventions deal with the problem of protection for re- 
cordings or recorded performances; this includes the widely ratified 
Buenos Aires Convention of 1910, of which the United States is a 
member, and the Washington Convention of 1946, which is the most 
recent of the series. However, the Havana Convention of 1928 
which comprised a revision of the Buenos Aires Convention, included 
the following statement in the list of “literary and artistic works” 
which the contracting States were presumably obligated to protect: 

* * * drawings, paintings, sculpture, engravings, lithographic, phowcarepble 
and cinematographic works, or reproductions by means of mechanical instruments 
designed for the reproduction of sounds; * * * [Emphasis supplied.]} 
Five Central American countries ratified the Havana Convention: 
Costa Rica, Ecuador, Guatemala, Nicaragua, and Panama. Not one 
of the copyright statutes of these countries contains any indication 
that sound resatdtigs are protected under domestic law. Moreover, 
four of these countries (all except Panama) are parties to the Wash- 
ington Convention of 1946 which replaced all previous Inter-American 
copyright conventions,“”* and which did not retain the reference 
to sound recordings. ‘Thus, if this provision of the Havana Conven- 
tion has any vitality, it seems that its effect would be confined to a 
very small number of cases. 


48 Actes de la Conférence, Voeu V (Int’] Copr. Union, Rome Conf. of Revision) 350 (1928) 


) (1928). 
433 nae la Conférence, Proposal for Article 11 quater (Int’l Copr. Union, Brussels Conf. of Re- 


Se uenhetone, Voeu VI (Int’] Copr. Union, Brussels Conf. of Revision) 428 (1948). 


ote 78 su 
4” Art. 2 of the Convention. 


ote COLBORN & PIAZZA, COPYRIGHT PROTECTION IN THE AMERICAS 181 
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B, PROPOSED MULTILATERAL CONVENTIONS 


Efforts to secure the international recognition of the rights of per- 
formers, record producers, and broadcasters (the so-called neighbor- 
ing or related rights), which began in the late 1920’s, have resulted in 
several draft conventions. In 1939, a committee of experts meeting 
at Samaden, Switzerland, produced a draft convention which was 
to be annexed to the Berne Convention; this would have given the 
producers of “‘phonographic disks or similar instruments reproducing 
voices or sounds’’ the exclusive right “to prohibit the reproduction 
of their recordings directly or indirectly without their authorization, 
by any means or process of recording whatever.” “* The famous 
“Rome draft,’’ which was produced by a “‘mixed committee of experts” 
in 1951, also gave “the manufacturers of phonographic records and 
similar instruments”’ the exclusive right “to authorize the reproduction 
of their phonographic records and similar instruments by whatever 
means or process of recording.” “* The Rome draft also contained 
a provision protecting performers against unauthorized recording of 
their performances, but it is unclear whether this would have extended 
to dubbing as well as clandestine recording of live performances.“ 

The International Labor Organization has recently published a re- 
vised version of the Rome draft, which was pve as the result 
of meetings held in July 1956, under the auspices of the ILO and 
attended by representatives of various organizations of performers, 
record manufacturers, and broadcasters, e “revised Rome draft’ 
gives rights against dubbing both to the performer and to the record 
manufacturer. The manufacturer’s right is stated as it was in the 
original Rome draft.“! The performer’s right with respect to dub- 
bing is much more clearly specified in the revised draft; he is given: 

* * * the right to authorise the recording by any means for commercial pur- 
poses or for communication to the public of the broadcast or recording of his 
recitation, presentation, or performance. 

The revised draft also contains special provisions dealing with record- 
ings made for broadcast purposes.“ 

Another international proposal for dealing with the so-called ‘“‘neigh- 
boring” rights was presented in the “Draft Agreement for the Protec- 
tion of Certain Rights Called Neighboring on Copyrights,” prepared in 
March 1957, by a committee of experts convened at Monaco jointly 
by the Berne Bureau (which administers the Berne Copyright Con- 
ventions) and UNESCO. As to the dubbing of sound recordings, 
this Monaco draft would give both to “performing artists” (art. 2) 
and to “recorders” (art. 3) the right ‘‘to authorize or prohibit the 
copying” of their ‘“‘phonograms” (i.e., “exclusively aural’ recordings). 
This protection would extend to “off-the-air copying of the broadcast 
of a phonogram.”’ 

«i Art. 6; text in Tolat Comunittee of xperts for the Protection of 
ys ae ap ama 

41 Report of the Seeretariat (I.L.O. Doc. GB 131/1.0./D5/12) 5 (1956). 

#42 Td, at 2. 

443 Td, at 2-3. 


R71 (1939). 
f Related Rights (Int’] Copr, Union 





COPYRIGHT LAW REVISION 


VI. Review or Basic PrRosLEMsS 


A. THE BASIS OF PROTECTION 


It is generally recognized that unauthorized dubbing constitutes a 
problem in the sound recording industry,“ and that some legal protec- 
tion against it is desirable.’ At present, the only protection available 
in the United States (aside from one municipal ordinance) must be 
sought under State common law. The drawbacks of this type of 
protection are well known—limited jurisdiction, lack of uniformity, 
uncertainty of outcome, ineffectiveness of available remedies, and 
danger of retaliatory State legislation. 

oreover, if the courts continue to extend the boundaries of unfair 
competition and common law copyright in the area of sound record- 
ings, the result may be that an uncopyrightable work receives more 
protection than one that qualifies for copyright. At best, this result 
would be anomalous and undesirable; at worst, it could threaten to 
undermine the entire concept of copyright. It could apparently be 
prevented only by bringing sound aaa under the Federal copy- 
right law, and imposing whatever limitations may be necessary on their 
protection. 

Several alternatives to common law protection have been suggested: 

1. Uniform State statutes; 

2. Action by the Federal Trade Commission; 

3. Federal criminal statute; 

4. Federal copyright statute. 
The practical problems of achievement and administration presented 
by the first two suggestions may outweigh their advantages. As for 
the third, a statute imposing criminal liability in the absence of some- 
one’s consent gives that person an exclusive right of authorization— 
in other words, a de facto copyright. It is possible to argue that a 
right of this kind should appropriately be granted as an integrated 
part of the Federal copyright law. 


B. THE CONSTITUTIONALITY OF COPYRIGHT IN SOUND RECORDINGS 


Attacks on the constitutionality of a statute granting copyright in 
sound recordings have usually involved four basic ents: 

1. Records are not “writings” since (a) they are not legible 
(6) the Supreme Court has held that they are not ‘‘copies,” an 
(c) they are “material objects” or ‘mechanical devices” and thus 
belong under patent rather than copra protection. 

2. Protection for a recording would violate the author’s “‘ex- 
clusive right” in the work that has been recorded. 

3. Performers cannot be regarded as “authors” since their 
contributions do not amount to original intellectual creations. 

4. Record manufacturers cannot be tegarded as “authors” 
since their contributions do not amount to original intellectual 
creations. 

Recent decisions, together with the weight of opinion of the many 
commentators on this subject, seem to have weakened, if they have 
not destroyed, the force of the first three of these arguments.“ How- 
ever, although the record manufacturers have persuasively defended 
po a 5 supra. 
4 See notes 105-113 supra, and text thereto. 
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the artistic nature of their activities, the fourth argument represents 
a more doubtful question.“’ Certainly, a statute expressly confer- 
ring copyright on recorded performances would be much less vul- 
nerable on constitutional grounds than one which granted copyright 
to manufacturers or was silent as to the beneficiary of protection. 


C. THE BENEFICIARY OF PROTECTION 


One of the most frequently repeated criticisms of the “acoustical 
recording” bills in the 1940’s was directed at their failure to identify 
either the performer or the record company as the beneficiary of pro- 
tection. The performers have argued that their contribution to a 
record is far more creative and artistic than that of the manufacturer, 
and that copyright should be accorded to them in the first instance. 
The manufacturers have argued that a performers’ copyright would 
be impractical because of the difficulty in indentifying all of the 
beneficiaries, and that the artists’ interests would be better served by 
their reliance on royalty contracts. The manufacturers have stressed 
the artistic nature of their contribution to the records, and base their 
claims on an analogy to the present copyright in motion pictures. 

Judged solely from the creative viewpoint, the claims of the per- 
formers appear to outweigh those of the manufacturers. On the other 
hand, various practical considerations lend weight to the manufac- 
turers’ claims. Compromise solutions might include (a) treating the 
performers and the record company as “joint authors” or (6) granting 
copyright in the performance but protecting the manufacturer as 
“employer for hire’ or “implied assignee.’”’” Whatever solution is 


found to this problem, it seems important that it be clearly expressed 
in the legislation. 


D. IMPACT ON SECONDARY USERS 


The ordinary commercial users of recorded music—broadcasters, 
jukebox operators, cafe owners, etc.—could presumably find little ob- 
jection to the panes of copyright in recordings, if it was strictly 
imited to the dubbing situation. However, they may fear that, once 
the principle of copyright is firmly established, the exclusive rights of 
the copyright owner will be extended to include broadcasting and 
public communication. On the other hand, it might be argued that 
sound recordings are now in a position to claim protection against all 
these types of uses under the present court decisions, and that broad- 
casters and other secondary users would actually stand to gain from 
a copyright statute confined to dubbing. 


E, IMPACT ON VENDORS 


If expressed in their traditional form, the exclusive rights conferred 
by an antidubbing statute would probably be “to make, copy, and 
vend” the recordings. Standing alone, this might well mean that a 
retail vendor could ro. liable for statutory damages and to seizure and 
destruction of his stock, even if he had no reason to suspect that the 
records were piratical. Unless some special provision were included 
limiting the liability of innocent vendors, it seems likely that retail 
record dealers would be among the opponents of a copyright bill includ- 
ing antidubbing provisions. 

“7 See notes 114-117 supra, and text thereto. 
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F. IMPACT ON AUTHORS AND COPYRIGHT OWNERS 


1. In general.—Aside from their constitutional objections, most of 
the main arguments of the authors—1multiplicity of licensing, danger of 
new collecting agencies, restrictive control of performances—do not 
apply to an antidubbing statute. As in the case of the broadcasters, 
they may fear that copyright control would gradually be extended to 
other uses, but again it is possible that recent court decisions broaden- 
ing the scope of common law copyright and unfair competition could 
be considered an even greater danger. 

2. The compulsory licensing problem.*—Under the present copyright 
law, the recording rights of copyright owners of musical compositions 
are subject to a compulsory license; once the owner has licensed his 
work for recording, anyone else may record it for a statutory fee of 2 
cents per record. It is highly unlikely that any such limitation could 
ever be imposed upon rights against the dubbing of records. This 
fact — the author-publisher groups with three grounds of 
attack: 

(a) The author is unfairly discriminated against because he 
can never receive more than 2 cents per record, while the per- 
former can bargain freely for his services. 

(6) Under the compulsory licensing provisions, a record 
manufacturer may record a song without permission from the 
copyright owner. Under the proposed Legislation he could 
then secure copyright in his saceoaia and prohibit rerecord- 
ings a right that is denied the author of the song. 

(c) The compulsory licensing provisions were intended to 
ae a monopoly in the record industry. The proposed 
egislation would foster such a monopoly, since the largest com- 
panies have long-term exclusive contracts with the most popular 
recording artists. 

In answer, the record manufacturers have advanced the following 
arguments: 

(a) In 1909 the compulsory licensing a was imposed 
on a right then being recognized for the first time. In contrast, 
rights of record manufacturers against dubbing have been con- 
sistently recognized under the commonlaw. To impose a compul- 
sory licensing provision upon a ones in records would con- 
stitute a deprivation of recognized property rights. It would 
also countenance dubbing, a practice the courts have condemmed 
as a social evil. 

(6) The performer is a much more important factor in the 
success of a record than the song. It would be unjust to impose 
a — on the amount a performer can receive for making a 
record. 

(c) Authors receive royalties from many sources in addition to 
the sale of records: sheet music, public performance, broadcasting, 
motion pictures, etc. Performers and record companies re- 
ceive remuneration for a recording solely through the sale of 
records, and it would be unfair to impose a compulsory license 
on their one source of revenue. 

In the course of their efforts to secure copyright legislation, the per- 
formers urged that compulsory licensing provisions be repealed, 
Tener mB etended Gleonsston of the semapuloary Houmas ose Bpmtios § end 6 in the present eqcten of comumntttee 
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thereby removing the cause for the authors’ claim of unequal treat- 
ment. The record manufacturers may be more reluctant to agree 
to this suggestion, since the scien licensing provision was 
created for their benefit. 

One suggested solution to this dilemma was to make copyright 
in recordings conditional upon the consent of the copyright owner, 
and provisions to this effect were embodied in several of tke bills. 
Unfortunately, the results of this proposal seemed to please no one. 
The authors-publishers had two main objections: 

(a) The requirement for consent in the first instance does 
not alter the fact that, once he has secured his copyright, the 
manufacturer can prevent copying of his records—a right that 
is still denied to the author. 

(6) The requirement is illusory, since the record companies 
are in a superior bargaining position. If the copyright owner 
withholds permission, the record manufacturer will simply re- 
cord another song. 

a objections of the record manufacturers can be summarized as 
ollows: 

(a) The provision would make it essential for the record 
company to obtain a copyright, since otherwise his work would 
fall into the public domain and he would lose the common law 
antidubbing rights he now has. 

Since it is imperative for the manufacturer to secure a 
copyright, and since the author can give or withhold consent as 
he chooses, he may sell his consent for whatever he can get, This 
would allow him to discriminate against one company and in 
favorofanother. It would also virtually do away with the principle 
of compulsory licensing, since the copyright owner could charge 
anything he wished in exchange for his consent. 


VII. Summary or Issuzs 


1, Should the Federal copyright statute provide protection 
against the unauthorized dubbing of sound recordings? 

2. Who should be the beneficiaries of this protection—the per- 
formers, the record manufacturers, or both? 


3. Should the ay gpm minting f any effort to resolve the prob- 
lems presented by the compulsory licensing provision? 
4, at formalities, if any, should be provided for sound recordings? 
(a) Should registration for unpublished and/or published 
recordings be permitted or required? 
) at should be the form of the copies deposited? 
(¢) Should a copyright notice be required for published records? 
(d) If so, what should be the form and position of the notice? 
(e) Should the manufacturing provisions be extended to 
recordings? 
5. What should be the duration of copyright in a sound preording! 
6. Should there be a special provision covering rerecordings made 
by a broadcasting organization for its own broadcast or archival 
purposes? 
7. Should remedies for infringement include: 
(a) Specified minimum dam ; { 
(} Seizure and destruction of infringing copies? 
c) Criminal penalties? 
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COMMENTS AND VIEWS SUBMITTED TO THE COPYRIGHT 
OFFICE ON THE UNAUTHORIZED DUPLICATION OF 
SOUND RECORDINGS 


By Herman Finkelstein 
Apri 17, 1957. 


I do not know whether I have previously commented on Barbara A. Ringer’s 
paper. It is an excellent summary of the subject. Answering the specific issues 
raised at page 50: 

1. Should the Federal copyright statute provide protection against the 
unauthorized dubbing of sound recordings? 

Answer. I see no Objection to a law which will prohibit unauthorized dubbing 
of sound recordings. I am not prepared, at this time, to comment on whether 
or not this should be a part of the copyright law. 

2. Who should be the beneficiaries of this protection—the performers, the 
record manufacturers, or both? 

Answer. This question omits the idea that the author of the work may be one 
of the beneficiaries of the protection. 

3. Should the legislation embody any effort to resolve the problems presented 
by the compulsory licensing provision? 

Answer. I am opposed to any compulsory licensing of phonograph records. 
However, if the compulsory license applies to the author, then it should also 
apply to other beneficiaries of the right, if that right is embodied in the copyright 
law or if it proceeds on copyright principles. 

4. What formalities, if any, should be provided for sound recordings? 

(a) Should registration for unpublished and/or published recordings be per- 
mitted or required? 

(b) What should be the form of the copies deposited? 

(c) Should a copyright notice be required for published records? 

(d) If so, what should be the form and position of the notice? 

(e) Should the manufacturing provisions be extended to recordings? 

Answer. I am opposed to formalities as a condition for copyright. If pro- 
tection is on noncopyright principles, I should want to examine the proposed 
legislation. 

5. What should be the duration of copyright in a sound recording? 

Answer. I am not prepared to answer this question at this time. It would 
have to be examined in the light of the new British law. 

6. Should there be a special provision covering rerecordings made by a broad- 
casting organization for its own broadcast or archival purposes? 

Answer. I do not think that this belongs in the copyright law. 

7. Should remedies for infringement include: 

(a) Specified minimum Somes 

ee Seizure and destruction of infringing copies? 

c) Criminal penalties? 

Answer. My answer to (a), (6), and (c) should be in the affirmative if pro- 
tection is granted on copyright principles. 

HerMan FINKELSTEIN, 





By Ralph S. Brown, Jr. 
OcrosEeR 17, 1957. 

The problem as narrowly stated in Miss Ringer’s helpful study excludes, as 
I understand it, the clandestine recording of live performances. 

There seems to be no substantial argument in favor of tolerating the unauthor- 
ized copying of records. I suppose that if a record is out of print, and there 
is a demand which the original manufacturer is not willing to supply, then some 
social purpose is served by a state of the law which makes possible unauthor- 
ized copies. However, the ordinary run of commercial piracy cannot honestly 
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claim this justification. The unavailability of works that are “out of print’”’ 
should be dealt with, if at all, by a general scheme of compulsory licensing, and 
is no justification for permitting an especially flagrant form of misappropriation. 

On these assumptions, I believe there should some protection against this 
form of unauthorized copying, and, since I am opposed to unconfined judicial 
expansion of misappropriation remedies, I am inclined to believe that the problem 
can and should be dealt with by statute. 

A modification of the “acoustic recording’ bills of 1942-51, described on pages 
34-7 of the Ringer study, seem to me to have some merit. This much of the 
language quoted on page 35 seems to cover the right that deserves protection. 

“(f) To make or to procure the making, if the copyrighted work or any com- 
ponent part thereof be an acoustic recording, of any duplicated or recaptured 
recording thereof on a disc, film, tape, wire, record, or other device or instru- 
mentality, by or from which, in whole or in part, the sound recorded on the copy- 
righted work may in any manner, or by any method, be reproduced or com- 
municated acoustically; to publish and vend such recordings of sound;” 

The passage that I have quoted stops short of creating any right against the 
performance of such recordings, and therefore does not bring in by the k door 
the whole question of performers’ rights, a matter which should be¥dealt with 
on its own merits. 

The question who may obtain and enforce this right seems to me best resolved 
by conferring it on the manufacturer. The British Act of either 1911 or 1956 
contains language appropriate for this purpose. I concede that the manufacturer’s 
contributions to the recording are less significant than those of the composers or the 
performers. The usual alternative, to create a right in ‘ormers, seems to me 
impractical because of the multiple parties that may be involved. For the prob- 
lem at hand the interest of the P engpae - in preventing piracy seems to me to 
be in complete harmony with the performer’s interest. If performers wish to 
protect themselves against doubledealing by the manufacturer they should be 
able to insist on a covenant from him that he will obtain this copyright, and 
enforce it. I am not impressed by the arguments against recognizing the manu- 
facturer as an author, or classifying a record as a writing. 

I think that matters of registration, notice, duration, and remedies, should 
fall into the general pattern of the act, whatever that turns out to be. There 
probably should be an exception, however, for “‘re-recordings made by a broad- 
casting organization for its own broadcast or archival purposes.” 

Raupa §, Brown, Jr. 


By Ralph S. Brown, Jr. 


DEcEMBER 20, 1957. 
Since sending you on October 17 my comments on “Unauthorized Duplication 
of Sound Recordings,” I have read Professor Ulmer’s study of the Monaco draft 
on neighboring rights, and reread the earlier pe moe by you and Dr. ene 
These lead me to wonder whether the matter of unauthorized dubbing should be 
separated from the larger question of performers’ rights. I am inclined to think 
that it should not be. In any broader treatment of the problems, I would with- 
draw my recommendation that the right to prevent unauthorized copying of 
records should be vested in the manufacturer (by which I meant the entrepreneur 
who produces the recording, not the person who does the mechanical pressing, 
if they are not the same). The significant creative function in a performance 
is, after all, that of the performers. The difficulities that lie in recognizing rights 
in multiple parties should be met and resolved; this, as Professor Ulmer’s study 
shows, is quite possible. 
Raupx §. Brown, Jr. 





By Harry G. Henn 
M me Fesrvary 24, 1958. 


The following are my comments on the copyright revision study entitled 
“The Unauthorized Duplication of Sound Recordings,” by Barbara A. Ringer, 
Assistant Chief, Examining Division, Copyright Office. 

Miss Ringer’s study, in my opinion, is excellent. Its organization is clear; its 
citation of authorities (as of its issue) exhaustive; and its conclusion well balanced. 

Until I read Miss Ringer’s study, I was not aware that the term “dubbing” 
was used in the recording industry in the sense in which she uses the term. Since 
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the term has, I understand, at least one different meaning in the recording indus- 
try, i.e., addition or substitution of new sounds (not to mention possible differ- 
ent meanings in other industries—footnote 3a), consistent use of the term ‘“‘dupli- 
cation” might have been peernm. Of course, she does define the term ‘‘dub- 
bing’”’ in the sense in which she uses it. 

n page 2 of the study eee examples of duplication of sound recordings 
are listed. Undoubtedly, Miss Ringer was referring to typical commercial ex- 


amples, since by far the most prevalent practice of copying is by individuals from 
the playing for broadcasts of recordings. 
a oe 


r 
* * * * * 


With respect to the summary of issues, it is my present feeling that the Federal 
copyright statute should not provide protection against the unauthorized dupli- 
cation of sound recordings, at least as part of the present copyright law revision 
program. If statutory copyright protection is extended to sound recordings, it 
perhaps ought to comprehend unauthorized uses in addition to duplication. The 
case-law development in Federal and State courts appears to be proceeding in 
the right direction. Continued reliance on common-law theories under State law 
would result in greater flexibility, would provide more background for any future 
statutes then deemed necessary, would not extend Federal and thereby limit 
State jurisdiction, and, from the point of view of copyright law revision, would 
avoid introducing into the copyright law revision program, additional complica- 
tion and controversy. 


Harry G. Henn. 


By Edward A. Sargoy 
Marcu 11, 1958. 

I must apologize for my long delay in commenting on Barbara Ringer’s study 
“The Unauthorized Duplication of Sound Recordings,” particularly since it is 
such an excellently done work on a topic which has always had a special interest 
for me, and thus deserved better of me. 

Her opening quote from the late Zechariah Chafee’s ‘Reflections on the Law 
of Copyright’’ in the 1945 Col. Law Review, to the effect that the question is 
whether you can infringe a record, could not be more apt. 

I think the fine analysis and treatment of the subject goes far beyond the seem- 
ingly simple implication of her title “‘The Unauthorized Duplication of Sound 
Recordings,’’ and her early statement that while the rights of authors would be 
discussed in respect of sound recordings, the study was primarily concerned with 
the rights of performers and record producers to prevent unauthorized duplica- 
tion of their own contributions to the recording. 

I think she has given us a really much broader picture of the situation as to the 
fixing, preservation, and distribution of the products of intellectual or artistic 
labor recorded in acoustic forms than she has purported to, under the present 
statute as well as under various aspects of common law ion incl un- 
fair competition. .I also fully appreciate her tive ry of the matter in 
in Congress with most of which, at least since 1930, I was in direct and intimate 
touch at the time in the course of consideration by bar association committees. 
Her comparative law discussion in respect of various individual countries, and 
under international conventions and treaties, and her dissection of the reactions 
of various interests concerned illuminatingly complete a study of which the Copy- 
right Office can be proud. 

The guts of the problem to me, however, has always been broader than the 
study has posed it. Are we ready, under a statutory Federal system, and not 
necessarily the present one, to recognize that a fixed permanent medium of record- 
ing the expressed product of the intellectual and artistic labor so that it can be 
examined, identified, preserved, transferred and reproduced identically, separate 
and apart from the personality of its creator is a “writing” within the constitu- 
tional meaning of Article I, section 8. This is not only so as to the intellectual con- 
tent of the material so recorded, but also as to the fixation of a particular interpre- 
tive rendition, or both. We are now in an electronic era when this can be done, 
and ideas developed in the 18th and 19th centuries are no longer so pertinent. 
For the last 25 years, I have been urging, as an abstract proposition, that I could 
see no objection under the Constitution to copyrightability for works in exclusivel 
acoustic form, either as to intellectual content, or as to rendition, or both. I sti 
bear the wounds from the slings and arrows of those who could not see how a work 
could be described as a “‘writing,” if in an acoustic fixation on disc, wire, or tape 
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which could not be read visually; who felt that such a record was merely a device 
protectable perhaps only under patent; and that in any event how could a perform- 
ing interpretation, even if captured in a particular fixation be deemed an artistic 
work of authorship. I always felt that it was perhaps subconscious economic 
hep monte that motivated such nonacceptance in principle of copyrightability 
or acoustically recorded works as “writings.” 

I was chairman of the copyright committee of the ABA during the latter 1930's 
when the Daly, McGranery, and like bills were pending, to give a species of copy- 
rightability to fixations of interpretive renditions in acoustic records. While I 
and my committee disapproved of the bills as such, as poorly drawn, I presented 
the following resolution in behalf of my committee, which was adopted by the 
section and by the Association in 1939. I quote from the ‘Digest of Proceedings”’ 
of the American Bar Association, Section of Patent, Trademark, and Copyright 
Law, at the 1939 San Francisco meeting as follows p. 11): 


“7. COPYRIGHTABILITY FOR ACOUSTIC WORKS—H.R. 926, H.R. 4871, AND H.R. 6160 


“On motion of Mr. Sargoy, the Section adopted the following resolution: 

‘* "Resolved, That while not approving the specific bills proposed in such regard 
in the 76th Congress, lst session, and known as H.R. 926, H.R. 4871, and H.R. 
6160, the principle is approved of providing under the copyright statute a limited 
copyrightability for writings expressed in a fixed, identifiable, acoustic recordation 
capable of intelligible dissemination through the sense of hearing, precisely to the 
same extent as, and neither more nor less than, the copyrightability and protection 
now afforded by the existing copyright law to works of authorship tangibly 
captured and expressed in fixed visual recordations such as motion picture films.’ ”’ 

Shortly before that I had assisted the late Gabriel L. Hess in an article entitled 
““Copyrightability for Acoustic Works in the United States,’”’ 4 Geistiges Eigentum 
183 where the same position was taken. 

I think there is no longer any genuine doubt today, in the light of what the 
majority of the court, as well as the dissenting Judge Hand, and Chafee before 
them, had to say in the Capitol Records case, about acoustic recordings being 
copyrightable as ‘writings,’ if Congress chose to put them into title 17. It 
would certainly seem that there is common law property in them under the Waring 
doctrine, and under the overruling of the Whiteman case by Capitol Records, even 
though the latter did so on unfair competition. 

This is not to say that I am ee sree for the inclusion in a new title 17 of works 
expressed in acoustic form either as to their intellectual content, or the fixation 
of a particular in retive rendition, or both. All that I want to emphasize is 
that there is no legal principle to —— thinking which would prevent bringing the 
acoustic form into the purview of a Federal copyright statute, and that the situa- 
tion calls for exploration. If there is objection to so doing, it should be justified 
on socioeconomic principles. 

Although the foregoing resolution was adopted by the ABA in 1939, neither I 
nor other members of my committee ever thereafter felt that the matter should 
be further pressed, as we were not really convinced that the socioeconomic aspects 
of the matter had ever fully been explored. These bills were renewed in later 
years, but no action ever taken. When I wrote the copetiant committee report 
for the annual meeting in Atlantic City in 1946, I the problem as below 
indicated. Interest, however, seemed to have waned, and we were never able to 
get an answer to them. In the 1946 committee report, at pages 15-17, I said: 

“H.R. 3190 was thereupon referred back to the committee for further study and 
report in respect of the social and economic interests involved, with a view to a 
detailed report in such regard. 

“To initiate such study, analyze the legal problems involved, and ascertain the 
possible impact of such legislation upon the social and economic interests affected, 
without taking a position on the desirability or undesirability of the legislation, 
the chairman of your committee drafted a detailed memorandum thereon for 
distribution to the members of your committee as well as to members of a like 
committee on copyrights of another bar association. 

“To indicate the et aed of the problems and the diversity of the economic 
interests affected, the following is an apt illustration. It is merely a set of ques- 
tions put as the conclusion of the above memorandum as requiring possible 
exploration. The questions are: 

‘(1) Will it serve the interest of the individual members of the public generally 
to establish a system by which they may secure statutory copyright in copy- 
rightable works expressed and preserved in acoustic recordings? 
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“‘(a) Shall this copyright cover source materials which have heretofore 
been protected only when expressed and preserved in manuscript form, 
with rights against translation, plagiarism, dramatization, novelization, 
adaptation, arrangement, public performance, new versions, etc.? 

(6) Shall this copyright give only a limited protection to a particular 
captured performing interpretation or rendition of either protected or public 
domain source materials? 

“‘(e) Shall this copyright protect both source material and recorded per- 
forming interpretation, as in the case and to the extent of copyrighted visual 
recordings, e.g., motion picture films? 

(2) What will be the effect upon the hundreds of radio broadcasting stations 
using records almost exclusively, rather than living performers? If such record- 
ings become independently copyrightable and subject to licensing, these radio 
stations may have to pay a license fee to the copyright owner of the recorded 
version, or his agent or society, in addition to the license fee already paid for the 
right to perform the music recorded, if the recording is a rendition of copyrighted 
music. 

““(3) What will be the effect upon the establishments operating some three- 
quarters of a million jukeboxes to entertain and attract patrons, and which use 
millions of records annually, if such records were to become subject to copyright 
control as records? 

**(4) [Discussion of jukebox situation.]} 

(5) What will be the effect upon the copyright owners of music, and the 
agencies or societies which market their public performing rights, if the owners 
of the copyrighted recordings should similarly organize in societies to market 
public performing rights to the records, in similar manner as performing rights 
musical societies market their performing rights? Under the Buckley-Myers 
bill, the music copyright owner has a paramount interest and can therefore de- 
termine terms and conditions on which copyright may be secured in a recorded 
version of his copyrighted musical composition, since he can withhold the right 
to secure such copyright. Will this control be merely theoretical, or can it 
practically be exercised? As to those copyrights secured in recorded versions of 
musical compositions in the public domain, there would be no question of the 
music owners having any control. 

(6) How will the problems of authors and composers, with their publishers 
be settled in determining who shall have the right to copyright, or to consent 
to copyright, in the new recorded versions of their copyrighted source materials? 

“(7) How will the — rights of the individual performers (and their 
unions), conductors or directors (and their societies), and entrepreneurs who 
produced the performing interpretation by scouting and a the various 
talents, and the manufacturers of the records, be apportioned or determined in 
respect of the work copyrighted? Will labor unions or other organizations 
controlling various talents contributed to the performance have an element of 
control over this new right? 

“(8) Does the foregoing problem present any situation different from that 
determined under the present act in respect of settling the respective interests of 
writers, editors, adaptors, actors, directors, photographers, scene and costume 
designers, producers, and their respective unions, guilds, societies and associations, 
all of whose creative and artistic talents enter into the production of a visual 
recordin , copyrightable under the present act as a motion picture film? 

(9) What will be the attitude of manufacturers of record players, manu- 
facturers, and retail vendors of records? 

“If it were possible for the members of your committee to obtain the attitudes 
toward this legislation of the various diverse groups of authors, publishers, 
distributors, manufacturers, users, etc. of these recordings, in the musical, dra- 
matic, book and periodical publishing, broadcasting, motion picture, juke box 
and other fields, a considerable step might be taken toward ascertaining their 
attitudes with respect to general revision of our copyright laws. * * *” 

I do not know the social and economic answers, and I would like to see them 
explored. I do think, however, that some of the underbrush that might other- 
wise confuse the situation could be clarified. 

If it were deemed desirable to give acoustic works statutory protection, I think 
such should be done in the context of a general revision of the statutory law of 
the type we have been discussing. You know my thoughts that there should 
be a single statuto coe covering works from their creation through their 
unpublished and published st: so as to eliminate the dichotomous system of 
common law protection under State regimes for unpublished works and statutory 
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eeeene for published or registered work (with perhaps some special provisions 
or private letters and documents). The statute could then take over the problem 
of protection against unauthorized dubbing of records now given under common 
law principles. 

I recognize that there may be a philosophical distinction between the fixation 
of a particular rendition in a recording, and the intellectual material, the song, 
musical composition or play likewise contained in the recording. It is true that 
the rendition must always be a contribution to another basic work of intellectual 
creation, whether such other work be in the public domain, protected as unpub- 
lished, or protected under statutory copyright, while the basic work may be a new 
composition in its own right, not necessarily derived from prior works, although 
works protectable by copyright do use material free to all, such as the notes of the 
scale, the letters of the alphabet, the words in the dictionary, prior works in the 
public domain, and even prior protected works with the consent of the owner. I 
think, however, that this is a distinction but without a difference, as far as legal 
consequences of protection should be concerned. Whether the work be the so- 
called basic work, or the fixation of a particular interpretive rendition, each is 
the fruit of intellectual and artistic labor expressed in a concrete fixed identifiable 
form. If the creator should drop dead immediately thereafter, the product of 
his intellectual and artistic labor in either case is there for inspection, examination, 
identification, preservation, transfer, identical duplication, physically in duplicate 
recordings as well as by identical performances. It is genuinely an article of com- 
merce. The quality of the basic work, or the rendition in principle are not 
essentially in issue, inasmuch as from the point of view of public acceptance, 
the artistic contribution of an Elvis Presley to an unknown rock ‘n’ roll number, 
or of a Toscanini to an unknown composer, as fixed in a sound track containing 
their respective interpretive rendition, can transcend the basic work. From the 
point of view of property recognition, and protection, I do not see why there 
should be lesser legal consequences in principle in the one case than in the other, 
subject of course to the paramount rights, if any, and permission of the owner 
of the basic work, 

I think it should be made clear that what we are talking about is a fixation in 
a sound track of a particular rendition. The property right is in the fixation, and 
not in the rendition per se. No more than it has been the law in the past, because 
too ephemeral, to give a performer an exclusive right to his way of Sonoreas I 
do not think that there should be any such right accorded in the future. he 
owner of the recorded rendition should not have the right to prevent other per- 
formers from imitating or attempting to do the performance in like manner. he 
property would be in the fixation of one particular rendition, against its identical 
reproduction in other sound tracks, or the unauthorized use of the sound track 
publicly to project duplicates of that particular captured performance. I do not 
think the Daly and McGranery bills intended to protect performances per se, 
but they were so poorly drawn as to invite effective attack on that basis. 

I think that various of the problems that are posed in respect of copyright 
protection for acoustic works, such as who shall own the fixation, the anes 
leader, the players, or the record manufacturer, compulsory licensing, ete., would 
be resolved if we were to look at the fixation of an acoustic interpretive rendition, 
as we have looked for years, under copyright, at the fixation of a visually interpre- 
tive rendition in motion picture films, When “Henry V,’’ ‘Romeo and Juliet,” 
and “Hamlet”? are done in cinematographic form, with Shakespeare’s public 
domain lines and story being uttered by famous actors with appropriate gestures, 
the resulting motion picture is of course copyrightable and copyrighted. The 
visual images of the interpretive rendition captured on the film would surely be 
protected under the copyright statute, even though Shakespeare is in the public 
domain, against duping of the films or unli exhibitions in theatres. This 
does not mean that any other nempany. would not be free to use the same Shake- 
speare works for their film productions, and the actors to try to imitate the 
postures of the former. All the problems that have been posed in respect of acous- 
tic recordings (except compulsory licensing), have existed and been reasonably 
resolved under the present statute with respect to the visual recording in the form 
of the motion picture film. Many different artistic talents contribute to the 
motion picture, such as directors and assistant directors, actors, etc. The answer 
in the United States has been the definition of the copyright statute which has 

rmitted an employer for hire to be deemed an author. Thus, the entrepreneur 

mes the author by making onmeesriow contracts with all of the contributors 
to the final result. ith such a definition, the matter, in the final analysis, be- 
comes one of contract. If the orchestra leader wants to be the entrepreneur, he 
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engages the musicians and the recording company. If the record manufacturer 
wants to be the author it engages the orchestra leader and the musicians. Ifa 
third party wants to be the author, he engages all the others. 

So far as I can see, the only difference lies in — of compulsory licensing of 
recorded music. If this were to be eliminated, I cannot see why a particular 
fixation of an acoustic interpretive rendition of ““Hamlet” or ‘‘Beethoven’s Fifth 
ripen independently on its own account, cannot be treated and considered 
in precisely the same way as a visual interpretive rendition by Maurice Evans, or 
Toscanini would be protected. If the basic work so interpretively rendered is not 
in the public domain, then the consent of the paramount owner to the new copy- 
right would be necessary, just as the motion picture companies today have to 
secure the prior consent of the owner of the play, story or other material, if pro- 
tected at common law or under copyright, before the motion picture film can be 
made and copyrighted on its own account. 

I toss in the above comments, as I said, to clarify the issues involved, rather than 
to solve them. I would be interested in getting a picture of the socioeconomic 
aspects of the problem, which I think is the crux of it. 

Epwarp A. Sarooy. 
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COPYRIGHT IN ARCHITECTURAL WORKS 


I. Tas Prosiem 


Architecture has traditionally been considered one of the arts, 
and the copyright laws of most countries pearide specifically for 
copyright protection of “artistic works of architecture” (i.e., artistic 
architectural structures) as well as of plans, drawings, or models 
for architectural structures. In the United States, as will be seen, 
the protection now afforded to architectural works, particularly 
as regards “‘artistic” structures, is somewhat uncertain and may be 
deemed too narrow. The problem to be considered here is that of 
the provisions that might be appropriate in a new copyright law for 
the protection of such works, 

“Architectural works” may be understood in a broad sense as 
referring to two different things: (1) the plans, drawings, or models 
for an architectural structure fal referred to hereinafter as “ plans’’) 
and (2) the structure itself. In considering the problem of copy- 
right protection, this distinction between the plans and the structure 
must be kept in mind. Thus, as regards copying, plans may be re- 
produced in the form of plans or their features may be re- 
produced in the form of a structure; and a structure may be_re- 
podveee in another structure with or without the use of plans, 

onsideration must therefore be given to both the copying of plans 
(in the form of plans and in the form of a structure) and the copying 
of a structure (in another neuter 

It should also be borne in mind that architectural works (in the 
form of either plans or structures) embody functional ideas and 
mechanical processes or methods of construction. It is axiomatic 
that copyright does not protect the ideas or methods unded in 
a work, but protects only the author’s “expression” or form of ex- 
position of the ideas or methods.' 


Il. Tae Present Law iN THE UnitTep States 
A. PROTECTION UNDER THE COMMON LAW 


There seems to be no reason to doubt that the “literary property 
rights” accorded by the common law to authors in ls to their 
ee works generally,” extend to the authors of unpublished 
architectural plans. Thus, the common law would protect such 
unpublished plans against unauthorized reproduction in the form of 
plans and perhaps in the form of a structure.‘ 


1 See the landmark case of Baker v. Selden, 101 U.S. . As to architectural works, see 
loa a Pennsylvania R. Co., note 9 infra; Muller y Peieeaah Billos hothorkey, note 20 infra; and 
see 

3 See Strauss, Protection n z Works (Study No. 29 to appear in a later committee print in the 

’ Kurfiss v. Cowherd, 233 Mo. App. 397, 121 8. W. 24 282 (1988). For a general discussion, see Katz, Copy- 
orn? Cadbtau Plans, se and in the Spring 1954 issue of LAW AND CON- 
TEMPORARY PROBLEMS, 224, 229, 6 Uni ity School of Law. 

4 Katz, op. cit. note 3 supra. 
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However, the few reported cases on the question of what con- 
stitutes such publication of architectural plans as will terminate com- 
mon law property rights would seriousl it the practical protection 
afforded by the common law. In Gendell v. Orr,® where the plaintiff 
had built a porch of his own design on a highway, the court denied 
his petition to enjoin the defendant from building a similar porch, on 
the ground that the plaintiff had published his design by building 
the porch in a public place, thereupon terminating his common law 
rights. In Wright v. Hisle® the court said that the filing of archi- 
tectural plans in a public office (as required to obtain a building 
permit) where they were open to public inspection, was such a publi- 
cation as to terminate common law property rights.’ In Kurfiss v. 
Cowherd * the plaintiff had opened _a house of his design to unre- 
stricted public inspection, and the defendant took measurements of 
the house and used the plaintiff’s plans to construct similar houses. 
The court held that the plaintiff had published his plans by openin 
the house to vivineatrictedt public inspection and thereby terminate 
his common law property rights.* 

Two other cases, denying common law protection for what the 
courts considered to be structural methods or ideas, may be noted in 
passing. In Larkin v. Pennsyloania R. Co.® the plaintiff architect 
alleged that his plans for a hotel building, which he had submitted 
to the defendant in an unsuccessful effort to obtain a contract to 
construct it for the defendant, were copied in the plans of another 
architect used in constructing the biiilding The court found that 
the plaintiff's plans were not copied and that no right of the 
plaintiff was violated by using the same structural methods, which 
were well known, as those embodied in his plans. In Mackay 
v. Benjamin Franklin Realty and Holding Co.” a builder was held not 
liable for using plans prepared by an architect as an Meena 
contractor, where the architect, without the knowledge of the builder, 
used “ideas” derived from the plaintiff’s plans. 

In the view taken in the Gendell, Wright, and Kurfiss decisions," such 
literary property rights as the common jaw extends to architectural 
plans will generally cease when the plans have been used, by or with 
the consent of their author, for their intended purpose of building a 
structure. And if, as those decisions hold, the structure were treated 
as a published work, the common law would not afford any literary 
property rights in the structure itself." 


513 Phila. 191 (Ct. Common Pleas, Philadelphia, Pa., 1879). 
$86 App. Div. 356, 83 N.Y. Supp, per ft ° 
1 The court also found that the plainti architect had transferred any rights he may have had to his client. 


The decision in Wright v. Eisle was followed, on both points, in the very recent case of Tumey v. Little, 
186 N. Y. 8. 2d Ot oP Ot. 1959). 

8 233 Mo. App. 397, 121 8. W. 2d 282 (1938). See note in 24 WASH. U. L. Q. 418 (1939). 

: adie’ note: In a very recent case decided after the present study had been written, the California 
District Court of Appeal refused to follow the Wright and Kur dations, and held that the plaintiff’s 
Corie fox ns hawne wes not published by virtue of the filing of the plans in a public office as required to 
obtain a building bias view. Copying of the plans by 
the defendant in building a similar house was a n of the plaintiff's property rights under a 
California statute. Smith vy. Paul, 345 P. 2d 546, 123 USPQ 463 (Cal. App. 1959).] 

125 Misc. 238, 210 N.Y. Supp. 374 (1925). 
Pa. 207, 135 Atl. 613 (1927). notes in 75 U. PA. L, REV, 458 (1927); 25 MICH. L. REV. 886 


10 288 , 

(1927); 40 HARV. L. REV. 1017 (1927). 

tie te that howe any Gackslane of “ ue Sie other ie ot bare hose. toned. poe oer 
ve been icized as ** principle an ve an archi *s intellectual y” 
Kats, op. ct. note 3, aupra.. See also note in 42 OL. L. R sree 

2 However, the common law may afford some against the unauthorized reproduction of struc- 
ppt Dapeng meng phage ee awe ber aig my tion, as where the structures have become indentified to 
the public as those of the original der. See May v. Bray at note 19 infra. 
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Whatever may be deemed to constitute publication, protection for 
published architectural works would be dependent upon the securing 
of statutory copyright. 


B. COPYRIGHT PROTECTION UNDER THE STATUTE 


_ Architectural plans (including drawings and models) may be copy- 
righted under the present Federal statute. Among the classes of 
copyrightable works enumerated in section 5 of the statute * are 
‘drawings or plastic works of a scientific or technical character.” 
The Regulations of the Copyright Office * state: 

This class includes published or unpublished two-dimensional and three-dimen- 
sional works which have been designed for a scientific or technical use and which 
contain copyrightable graphic, pictorial, or C6 so material. Works regis- 
trable in [this class] include diagrams or models illustrating scientific or technical 
works or formulating scientific or technical information in linear or plastic form, 


such as for example: a mechanical drawing, * * * an architect's blueprint, 
* * * or an engineering diagram. 

The Copyright Office has, in fact, made many registrations of copy- 
right claims in architectural plans. 

When published, architectural plans may be copyrighted by regis- 
tration in the Copyright Office.“ When published, they may be copy- 
righted by affixing the required notice of copyright on the published 
copies. 

As to the protection afforded by copyright in architectural plans, 
section 1(a) of the present statute, which pertains to all classes of 
copyrighted works, gives the copyright owner of such plans the ex- 
clusive right to make and publish copies of the plans.” In May v. 
Bray," the unauthorized making and sale by the defendant of copies 
of the plaintiff’s copyrighted architectural drawings was held and in- 
fringement and was enjoined, with the defendant being ordered to 
deliver up all infringing copies for destruction.’ Thus, under section 
1(a) copyrighted plans are protected against their unauthorized re- 
production in the form of plans. 

Whether the copyright in plans protects them also against un- 
authorized use in the building of a structure seems highly doubtful. 
In Muller v. Triborough Bridge Authority ® it was held that a bridge 
approach (designed to operate as a traffic separator) constructed 
by the defendant was not copied from the plaintiff’s copyrighted 
drawing of a similar bridge approach. The court said that even 
assuming that the defendant lad used the plaintiff’s drawing in 
designing and constructing its bridge approach, the plaintiff’s copy- 
right was not infringed since it did not prevent anyone from using 
the system of traffic separation set forth in his drawing. 

Involved here is the somewhat nebulous line between an author’s 
“expression” of an idea, which is protected by copyright, and the 
idea itself which is not so protected. The underlying rationale of 

"17 U.8.0. § 50). 
14 37 O.F.R, § 202.12(a) 


16 17 U.3.C. § 12; 37 O.F.R. § 202,12(a). 
1617 U.S.C. §§ 10, 19. 


W The exclusive rights specified in § 1(a) are: “To print, reprint, publish, copy, and vend the copyrighted 


18 Unreported opinion appears in 30 Copyright Office Bull. 435 (8.D. Cal, 1955). 

1° The court, finding that the houses constructed by the plaintiff from his plans had come to be known 
to the public and recognized as the plaintiff’s, also the construction of similar houses by the de- 
fendant as unfair competition. 


% 43 F. Supp. 298 (S.D.N.Y. 1942). 
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the Triborough Bridge case seems to be that copyright in a drawing 
or picture of a nonartistic object of utility does not preclude others 
from making the three-dimensional object portrayed in the drawing 
or picture. That case has its counterparts in other situations that 
are somewhat analogous. Thus, while the copyright in pictures of 
ladies’ garments in a trade catalog has been held to be infringed by 
copying them as pictures,’ the copyright in such pictures was held 
not to be infringed by making the garments depicted.” Likewise, 
the copyright in a drawing of a dress was held not infringed by making 
such dresses, though the court said that reproduction of the drawing 
as such would have been an infringement. The copyright in pic- 
tures of furniture in a catalog was held not infringed by making 
such furniture.* And the copyright in a design for camouflaging 
parachutes was held not infringed by the making of parachutes with 
such a design.” 

There may be some possibility that in respect to an architectural 
structure which is itself a “work of art” within the meaning of the 
statute, the copyright in drawings or models for such a structure will 
afford protection against their use in building the structure, Section 
5(g) of the statute designates “‘models or designs for works of art”’ as 
copyrightable works; and section 1(b) gives the copyright owner of 
“a mala or design for a work of art’”’ the exclusive right ‘‘to complete, 
execute, and finish it.” In Jones Bros. Co. v. Underkoffler,* it was 
held that a copyrighted design for a cemetery monument (which had 
been registered as a design for a work of art) was infringed by the 
unauthorized use of the design in the construction of a monument; the 
court held the monument to be a “work of art,” and concluded that 
its construction was an execution of the design within the above- 
quoted provision of section 1(b). 

Two other cases may be thought to afford analogies. In King 
Features Syndicate v. Fleischer?’ and in Fleischer Studios, Inc. v. 
Freudlich*= copyrights in cartoon characters were held infringed by 
their reproduction in the form of three-dimensional doll figures; the 
courts held the figures to be copies of the cartoons. Perhaps these 
cases are sui generis; or perhaps they may be explained by the fact that 
the doll was considered a nonfunctional reproduction of the artistic 
form represented by the cartoon. Thus, the court in the first case 
observed that ‘‘the form of the horse [the cartoon character ‘Spark 
Plug’] was the essence of the cartoon,” and that the doll figure had 
the same nonfunctional purpose as the cartoon, “to give amusement 
in contemplation.” *** 

In summary, while the law on this point is not entirely clear, it 
appears probable, from the various court decisions cited above, that 
copyrighted architectural plans are not now protected against their 
use in building a structure, except as regards a copyrighted design for 


*1 National Cloak and Suit Co. v. Kaufman, 189 Fed. 215 (M.D. Pa, 1911). The court referred to the 
distinction between copying the pictures as such and making the wearing a) oF Se 

22 National Cloak and Suit Co. v. Standard Mail Order Co., 191 Fed. 528 RDN. - 1911). 

33 Jack Adelman, Inc. v. Sonners & Gordon, Inc., 112 F. Cape. 187 (S.D.N.Y. 1934). 

2 Lamb v. Grand Rapids Furniture Co., 39 Fed. 474 (W.D. Mich. 1889). It was held further that the 
defendant’s pictures of the furniture so made by him, though similar to the plaintiff’s copyrighted pictures, 
did not infringe as long as they were not copied from the Page jictures. 

% Fulmer v. United States, 103 F. Supp. 1021 (Ct. Cl. 1952). The court said: “The only monopoly 


which the copyright gave him was the exclusive right to reproduce the design, as an artistic figure. 
2616 F. Supp. 729 (M.D. Pa. 1936). 


27 209 Fed. 533 (2d Cir. 1924). 

25 F. Supp. 808 (S.D.N.Y. 1934) aff’d 73 F. 2d 276 (2d Cir. 1934), cert. denied, 294 U.S. 717 (1935). 

%#a Cf. Rushton v. Vitale, 218 F. 2d 434 (2d Cir. 1955) in which a doll figure in the form ofa grotesque chim- 
panzee, modeled after a character in a television show, was held a copyrightable work in itself. 
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a structure deemed to be a ‘‘work of art.’’ In the broad area of archi- 
tectural structures, those constituting ‘‘works of art’? would seem to 
be relatively rare.” 

The remaining question is whether the present copyright statute 
affords any protection to architectural structures as works in them- 
selves. Here again, in the relatively rare instances of a structure 
which is samen to be a “work of art,” such as a monument, it may 
be feasible to secure copyright in the structure;*° and protection would 
thereby be secured against the unauthorized reproduction of the work 
of art in another similar structure. But there appears to be no pro- 
vision in the statute for protection in the far broader area of func- 
tional structures which, though attractively designed, do not qualify 
as “works of art.’’® 


III. Prorosaus in Prior Revision Brus 


The series of bills introduced between 1924 and 1940 to revise the 
copyright law all contained some provisions for the protection of 
architectural works. In the specification of copyrightable works all 
those bills mentioned, as does section 5(i) of the present statute, 
drawings and plastic works of a technical character;* as pointed out 
above, this is deemed to include architectural plans and models. 
But the revision bills generally went further: most of them also men- 
tioned both “works of architecture” (i.e. structures) and ‘‘models or 
designs for architectural works,”’* with the qualification that copy- 
right extended only to the artistic character and design of such works 
and not to the processes or methods of construction. 

Under the various bills, models or designs for artistic architectural 
structures would apparently have been protected, not only against 
reproduction as models or designs, but also against reproduction in the 
form of structures. Some of the bills would probably have produced 
this result under a general provision (with some variations in lan- 
guage) giving copyright owners of all classes of works the exclusive right 
to “reproduce” or to “transform” the copyrighted work in any medium 
or form or in any manner.*® Some of them broadened the present 
section 1(b)—which provides for the exclusive right ‘‘to complete, 
execute, and finish * * * a model or design for a work of art’’—to 
apply to all classes of works;* while others extended this exclusive 
right specifically to models or designs for ‘a work of architecture.” * 


In practice, architectural plans have generally been registered in the Copyright Office as ‘technical 
dra’ ”’ under § 5(i) of the statute. A number of designs for artistic monuments have been 
as “‘d for a work of art’’ under § 5(g); but in recent years at least, no registrations under § 5(g) have 
been found for architectural drawings of structures other monumen 

%© Some registrations of co ts in monuments as “‘works of art’? have been made in the Praeh 
Office, with photographs be' posited as provided in 17 U.S.C. §§12 and 13 and in 37 C.F.R. $202.16. 

81 It has been thought that the Willis bill in the 85th Congress, H.R. 8873 (1957), and the recently intro- 
duced O’Mahoney bill in the 86th , S. 2075 (1959), for the protection of ‘‘original ornamental de- 
signs of useful articles’, would extend the protection therein provided to the ornamental designs embodied 
“useful’’ architectural] structures. 

32 Dallinger bill of 1924, H.R. 9137, 68th Cong. Ist Sess., §15(i); Perkins ee 11258, 68th Cong. 
2d Sess., §9(i); Vestal bill of 1930, H.R. 12549, 7ist Cong. 24 , $3741); Sirovich bill of 1932, H.R. 10976, 
72d Cong. ist Sess., §3(i); Duffy bill of 1985 §. 3047, 7 Cong. ist Sess., §4(a), retaining the present § 5(i): 


im: vials atte i * Dallinge icc) Perkins, §9(0); Vestal, §37(0); Duffy, §4(@) 
supra: 4 n); . 0); Vestal, 0); y, ; 
bills men: plans, models, or designs for architectural works: 


Thomas, rity 
1932 bill a0); 1936 bill, §5(i). 
% In the bills cited in —_ 32 supra: Dallinger, §68(a); Perkins, §14; Vestal, §8; Duffy, §1(b); Sirovich 
m). 
note 32 supra: Dallinger, §1(a); Perkins, § 12(a); Vestal, §1; Sirovich 1932, §2; Sirovich 
(b); Thomas, §4(). 
he bills cited in note 32 supra: Dallinger, §1(f); Vestal, §1(e). 
he bills cited in note 32 supra: Duffy, §1(b); Sirovicl¥ 1936, §1(b); Thomas, §4(f). 
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Inasmuch as artistic architectural structures were designated in 
most of the bills as copyrightable works, such structures would no 
doubt have been protected against the reproduction of their artistic 
features in similar structures. Some of the bills provided, however, 
that copyright in a work of architecture would not be infringed by the 
making and publishing of two-dimensional pictures (other than archi- 
tectural drawings and plans) of the structure.* It was apparently 
contemplated that the reproduction of an artistic structure in the form 
of architectural drawings and plans would be an infringement.” 

With respect to the remedies for infringement in the building of a 
structure, some of the bills provided that no injunction to restrain the 
construction of an infringing building if substantially begun, and no 
order for its demolition or seizure, should be issued.” 

Other provisions in some of the revision bills concerning archi- 
tectural works specifically may also be noted: that the construction 
of an architectural work would not constitute publication;*' that 
for copyright registration of a work of architecture, identifying 
photographs and drawings may be deposited;* and in one bill, that 
statutory damages were not available for imfringement of archi- 
tectural works, or models or designs for such works, unless infringe- 
ment was willful.® 


IV. INTERNATIONAL CONVENTIONS AND ForerGn Laws 


The copyright laws of the foreign countries that are members of 
the Berne Union are based largely on the Berne Convention. The 
original Berne Convention of 1886 mentioned, among the categories 
of works to be protected, ‘‘plans, sketches, and plastic works relative 
to * * * architecture” (art. IV). The Berlin Revision of 1908, in 
addition, mentioned “works of * * * architecture” (art. 2), and 
provided that ‘the construction of a work of architecture shall not 
constitute a publication” (art. 4). These provisions were continued 
in articles 2 and 4 of the Rome Revision of 1928 and the Brussels 
Revision of 1948. 

The two principal conventions between American Republics—the 
Buenos Aires Convention of 1910 (to which the United States adheres) 
and the Washington Convention of 1946 (to which the United States 
does not adhere) both mention, among the categories of works to 
be protected, “plans, sketches or plastic works relating to * * * 
architecture” (arts. 2 and 3, respectively). Neither of these two 
conventions mentions works of architecture (structures). 

The Universal Copyright Convention (to which the United States 
adheres) makes no reference either to architectural plans or models 
or to architectural structures. 

The laws of various foreign countries on this subject are typified 
oF those of the United Kingdom, France, and Germany (members 
of the Berne Union) and those of Mexico and Argentina (parties to 
the Buenos Aires and Washington Conventions). 

28 * . . . 
r junction against the use of an infringing : 1 : . 


The last three bills also precluded an é 
41 In the bills cited in note 32 supra: 3; Perkins, § 53. The same result might have ensued 


allinger, § 
he general definition of “publication” in Sirovich 1932, § 40 (c); Sirovich 1936, 568 
bills cited in note 32 supra: Perkins, § 46; Vestal, § 38; Sirovich 1932, § 19(c); 


same result would ap’ e ensued frém the general provisions in Dallinger, § 16; Thomas, § 14(3). 
# Duffy, § 17, note S 


ufty, § 9. 
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The United Kingdom Copyright Act, 1956,“ provides for copy- 
right in ‘‘works of architecture, being either buildings or moniile 
for buildings,” as a species of “artistic works” (sec. 3(1)(b)).“ Such 
works are protected against reproduction ‘in any material form” 
(sec. 3(5)(a)). However, this is limited, as applied to architectural 
works, by other provisions: as regards the use of plans in erecting 
a structure, section 9(8) provides that a two-dimensional artistic 
work is not infringed by a three-dimensional object which would 
not appear, to persons who are not experts, to be a reproduction 
of the artistic work ;** and the copyright in a structure is not infringed 
by the making and publishing of a two-dimensional picture of the 
structure, or by its inclusion in a film or television broadcast (sec. 
9(4) and (6)).7 Moreover, the copyright in a structure, or in the 
drawings or plans therefor, is not infringed by reconstruction of the 
structure (sec. 9(10)). The construction of a work of architecture 
and the issue of pictures of such a work dofnot constitute publication 
(sec. 49(2)(c)). 

The United Kingdom Act of 1956 also provides for certain limita- 
tions on the remedies for infringement as applied to architectural 
structures. No injunction or other order is to be made to prevent 
the completion of a building after construction has begun, or to 
require its demolition (sec. 17(4)). 

The French copyright statute of 1957 “ protects ‘“‘works of * * * 
architecture” and “plans, sketches, and plastic works relative to* * * 
architecture” (art. 3). It may be presumed that this would not 
change the effect of prior rulings by the French courts that copyright 
in a work of architecture relates to its aesthetic features and not to 
processes or methods of construction.“ The statute specifies gener- 
ally that authors of all kinds ot works shall have the exclusive right 
of “reproduction” (arts. 21, 40, 71) which is defined as “the material 
fixation of the work by all methods that permit of indirect communi- 
tion to the public” (art. 28). It is specifically provided that ‘‘in the 
case of architectural works, reproduction shall also consist in the re- 
peated execution of a plan or standard draft” (art. 28). The statute 
contre no other provisions dealing specially with architectural 
works. 

In the German statute,” protected “works of art” are defined as 
including “architectural works of an artistic character’ and “plans 
for architectural works” of such character (§2)." The author is 
given the exclusive right to “reproduce” the work, and “in the case 
of architectural works or plans for architectural works, copying by 
wanes and 5 ELIZ. 2, ch. 74. Foran petites of the law in the United Kingdom coneeemane srabttpeterel 

see COPINGER AND SKONE JAMES, LAW OF COPYRIGHT (9th ed. 1968) ch. 18. An 


I en- 
lightening discussion of the general problem of t protection for architectural works is found in the 
Minute Evidence Taken Re the Tove of Copyrledt Comimitice presented to the British Parliament in 1910 


[Cd. 5051 }, BP. 1-9 and 171-1 
“ The ier U.K. eae Aat. Tat. 2 See SSD 5. Se Oe 
(§§ 1, 2, 35), and provi at protection is confined $0 the athetie character and design, and Sots not 
tan ae 1952, ch. 55, § 2(a) ‘bs COPINGE ww saiaaaae at 255-456, states that the 1996 
gonete, ch, ‘a), (bd). ‘ 
K the effect mn high the artistic 


U.K. Act is not thought to change of the 1911 Act under w courts did not require 
merit but did require ‘ beyond the use of common stock features.” 
omen an ofa 


mi 

“ “The only form of ment the reproduction of the building or the reproduction of 

esubsten - of the buil in another building”: aaa 
w No. 57- 8 ; 


296 on Li and Artistic M 
# See DESBOIS, LE DROIT D’ AUTEUR (1960) at 111, 
® Act concerning Copyright in Works of Art and Photography, Jan. 9, 1907, as amended. 
a Soorren pre Srchitesturel work, not 
construction: 


tects o Dan eines hotest oe . processes or methods of 
MER, URHEBER UND VERLAGSRECHT (1951) at 91-52. 











74 COPYRIGHT LAW REVISION 


building shall be considered reproduction” (sec. 15). The exterior 
only of architectural structures located on public roads, streets or 
squares may be reproduced in pictures, but not in another structure 
(sec. 20). Provisions for the destruction of infringing copies are not 
—— to works of architecture (sec. 37). 

he copyright statute of Mexico * protects ‘all * * * scientific 
* * * and artistic works capable of publication or reproduction,” in- 
cluding specifically ‘‘plans, sketches’ and ‘plastic works relating to 
* * * architecture” (art. 2).% It provides, in general terms, that 
copyright shall not extend to the industrial application of ideas con- 
tained in scientific works’ (art. 3). The statute does not specify the 
rights accorded to architectural works specially; it provides generally, 
for all works, the exclusive right to “reproduce” the work ‘in any 
form’’ (art. 1(g)) and to “transform” the work ‘in any manner”’ (art. 
1(f)). However, copyright does not extend to ‘‘publication by way of 
photography, television or cinematographic films of works of art or 
architecture that are visible from public places” (art. 15(b)). The gen- 
eral requirement for the deposit of copies is fulfilled by deposit of pho- 
tographs “‘in the case of * * * sculptures and works of a like kind’’ 
(art. 124). There are no special provisions regarding the application 
of remedies against infringing structures. 

The copyright statute of Argentina® protects all ‘scientific’ and 
“artistic” seal: including specifically ‘works of * * * architecture”’ 
and “‘plans”’ (art. 1). Rights in architectural works are not specified 
separately; the author’s exclusive rights, provided for in general terms 
relating to all works, include the night “to reproduce” the work ‘“‘in 
any form’’ (art. 2).°° The deposit requirement for “works of * * * 
architecture” calls for ‘‘a sketch or photograph of the original, together 
with such supplementary particulars as to permit of their identifica- 
tion” (art. 57). There are no special provisions regarding the pic- 
torial representation of structures or the application of remedies 
against infringing structures. 


VY. ANALYSIS OF THE IssUES 


The foregoing summary of the present law in the United States re- 

garding the protection of architectural works, the previous proposals 
or revision of the present law, and the laws in other countries sug 

gests that the problem of rorene protection for such works should 
e considered in the preparation of a new copyright law. 

As previously pointed out, the problem concerns two kinds of 
works—architectural plans (including drawings and models) and 
architectural structures—each involving somewhat different questions. 
They will therefore be dealt with separately. 
mag rect eto oe a et tao 
Terncee 2 oe oo 

4 Archi structures are apparently included among the works protected, in view of the provisions 
of Art. 15(b), noted below. 
% This would seem to deny protection for processes or methods of construction embodied tn architectural 


8 Law No. 11 723 of Sept. 28, 1933, as amended by Legislative Decree No. 12,063 of Oct. 2, 1957. 
87 Corres ly, Art. 72(a) vides for penalties against any person who ‘ reproduces”’ @ work 
“through = nedinm” without authorization. 
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A. ARCHITECTURAL PLANS 


1. As copyrightable works——Though not mentioned expressly as a 
separate meaty of copyrightable works, architectural plans (includ- 
ing drawings and models) are copyrightable under the present statute 
as a species of the specified class of ‘‘drawings or plastic works of a 
scientific or technical character.” Statutory copyright may now be 
secured by the registration of such plans as unpublished works, or by 
their publication with the prescribed copyright notice. There is thus 
no problem regarding the status of architectural plans as copyright- 
able works. 

A question does arise as to whether the building of a structure con- 
stitutes publication of the plans. There are two decisions of inferior 
courts, as noted above, holding that under the common law the build- 
ing of a structure in a public place is such a publication of the plans 
as wiil terminate the common law properiy rights in the plans. As- 
suming that these decisions are pated as a matter of common law, 
which may be open to question, it does not necessarily follow that 
the building of a structure would constitute publication of the plans 
for the purpose of statutory copyright. It can be argued, on the 
contrary, that under the statutory scheme of securing copyright by 
publishing “copies” of the work with a copyright notice, the structure 
is not a copy of the plans and its erection is not a ublication of the 
plans. It may seem anomalous to hold, for example, that affixing a 
notice on the structure is the means of securing copyright in the plans 
as such; or that once a structure has been built without bearing a 
notice, the plans as such could not thereafter be copyrighted by their 
registration as published works, or by their publication in the form of 
plans with a copyright notice; or that after copyright has been secured 
in the plans by publishing copies with a notice, the building of a 
structure without the notice would terminate the copyright in regard 
to the reproduction of the plans as plans. 

No case has been found dealing with these situations or with the 
general question of whether the building of a structure constitutes 
publication of the plan within the purview of the statute. Perhaps 
this question should be clarified in the statute. As noted above, 
some of the prior revision bills proposed to define publication so as to 
exclude the building of an architectural structure,* and the Berne 
Convention so provides explicitly.” 

2. Rights in copyrighted plans.—It seems clear that copyrighted 
plans are protected against their unauthorized reproduction and 
distribution in the form of plans. No problem is seen here. 

Copyrighted plans are apparently not protected agees their use 
in the building of a structure, at least as far as the functional ideas 
or the processes or methods of construction are concerned. It = 
be that in the relatively rare cases where a planned structure woul 
coer as a “work of art,” copyright in the plans (as a “model or 

esign for a work of art’’) would protect the plans against their use 
in building the structure. 

Where no artistic features are present, the courts have been in- 
clined to the view that the use of plans in the building of a structure 


8 Su at note 41. 


® Art. 4 of the Berlin (1908), Rome (1928), and Brussels (1948) Revisions. See also the United Kingdom 
Copyright Act, 1956, § 49(2) (c). 
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is merely the use of the ideas, processes, or methods disclosed in the 
plans.” This may be seen as an application of the fundamental 
concept that copyright in a drawing or picture of a useful article (as 
distinct from a work of art) does not extend to the production of 
the article depicted.“ In this view, there would be ‘no warrant for 
copyright protection of architectural plans against their use in 
building a structure unless the structure is artistic in character. 

This approach is reflected in most of the prior revision bills ® and 
in some of the foreign laws, where the “works of architecture” 
(structures) given copyright protection are confined to those of an 
artistic character. 

As noted, the present statute protects a copyrighted “model or 
design for a work of art’’ against unauthorized completion, execution, 
or finishing (sec. 1(b)); and this has been held to protect a copyright- 
ed drawing of a design for an artistic cemetery monument against 
the unauthorized construction of the monument.“ That pro- 
vision would no doubt protect a sketch for an artistic sculpture 
against the making of the sculpture, and aa artistic architectural 
structure might be equated with a sculpture. Even aside from 
that analogy, architectural structures of an aesthetic character (as 
distinguished from merely functional structures) are a traditional 
art form. 

It might be argued, therefore, that insofar as architectural plans 
represent the design for an “artistic” structure, such plans are en- 
titled to protection against the reproduction of the artistic features 
in the form of a structure. Thus, some of the prior revision bills, 
in addition to protecting “artistic” architect structures, would 
also have extended to “models or designs” for such structures the 
right now provided in section 1(b) “to complete, execute, and finish 
* * * 9 model or design for a work of art.” A similar result is 
provided for in some of the foreign laws. 

The difficult question of what constitutes an ‘artistic’ architec- 
tural structure will be dealt with below. Suffice it to say here that 
if certain structures are given copyright protection as works of art, 
the plans for such structures (insofar as the artistic form of the struc- 
ture is concerned, as distinct from the processes or methods of con- 
struction) ® might well be given protection against their use to build 
the structure. 

B. ARCHITECTURAL STRUCTURES 


1. As copyrightable works.—The present eopyneght statute makes 


no reference to architectural structures. Except, as such struc- 
tures might possibly be treated as coming within the protected cate- 


gory of “works of art’’ (sec. 5(g)), they are apparently given no copy 
right protection. 


% See cases cited supra at notes 9, 10, 20. Processes or if they are novel and inventive, may be 
proper subjects for patent protection, as distinguished from cop t protection, 

61 See, for example, cases cited supra at notes 21-25. 

® See supra at note 34. 

& FE. g., see supra at notes 45 and 46 regarding the United Kingdom and Canada; note 49 regarding France; 
note 51 regarding Germany. 

% See supra at note 26. 

% See supra at notes 36 and 37. 

soeune Saare 28 Sane Gh repping the Ditto’, Kanptetne tent Millewing note Rrceseding Frese of -nate 

y. 

7 7. Sone Office tions, 37 O.F.R. § 202.10(a), which defines ‘“‘works of art” as including 
a of artistic ip, insofar as their form but not their mechanical or utilitarian aspects are 
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As a parallel to the observations made in the preceding analysis 
regarding architectural plans, ordinary structures embodying ideas, 
processes, or methods of couidtinetiots; but having no artistic features, 
would not seem to be appropriate subjects for copyright protection. 
On the other hand, consideration should. be given to providing explic- 
itly for some kind of protection of architectural structures that are 
artistic in character. Most of the prior revision bills,“ aswell as 
foreign laws generally,” provide for protection of “artistic” architec- 
tural structures (as to their artistic character but excluding processes 
or methods of construction). 

The prior revision bills and foreign laws do not resolve the question 
of what constitutes an ‘artistic’ structure. This difficult question 
of definition is apparently the same, in the specific field of architec- 
ture, as the familiar and troublesome question of what constitutes a 
“‘work of art’’ in other areas of three-dimensional objects that may be 
utilitarian or aesthetic or both in combination. Like the general 
term ‘‘work of art,’”’ the concept of “artistic” structures eludes precise 
definition.” 

Some broad delineations, however, can be suggested. The ordinary 
structure designed for functional use (such as ae shops, office 
buildings, factories, etc.) though attractive of its kind, would rarely, 
if ever, qualify asa ‘‘work of art.” A monumental structure which 
is to be enjoyed, not in any functional use, but in the contemplation of 
its aesthetic form and the evocation of feeling, may readily qualify. 
Between these two extremes is a range of structures (of which some 
churches, museums, or auditoriums may be examples) which have 
both functional use and artistic form in varying degrees. It isin this 
last category that the dividing line between the primarily utilitarian 
and the primarily artistic (with the other being present to some extent) 
becomes shadowy, sometimes leaving much to subjective judgment 
as to whether a particular structure is or is not a work of art. 


It has been suggested that the long-term protection of the copy- 
right statute should be extended only to architectural structures that 
are solely artistic in character with no functional utility; or at most, 
to those that are primarily artistic though having some utilitarian 
aspects. If this view is adopted, perhaps some other form of protec- 
tion for a panes | short term would be appropriate for the features 


of artistic embellishment incorporated in a primarily utilitarian struc- 
ture. Such protection might be given, for example, under general 
legato like that recently proposed for the protection of “ornamen- 
tal designs of useful articles.” 7 
2. Publication.—If architectural structures of an artistic character 

are to be copyrightable, the question of whether such a structure 
located in a public place is a “published” work should be resolved.” 
This question would have particular significance if, as under the 
present statute, a copyright notice is to be affixed to published “‘copies”’ 
of a work.” 

* See supra at notes 33 and 34. 

1 For an attempt to indleste broadl the scope of the term “work of art”’ in the present copyright statute 
see Copyright Othes Regulations, 37 O.F-R. § 202.10. ; 

7 See the Willis bil, H.R. $878, s6th Cong. (1997) and the O”Mahoney bill, 8. 2076, seth Cong. (1060) 


™ This is not necessaril fe some 20, She sestin Mpenrael sorties. of whether the belidins of 5 
constitutes publication of the plans. The question here is whether the structure is a pu work in 


itself. 
% See 17 U.S.C. § 10, 
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A structure built in a public place is accessible to the public and its 
artistic form is thereby disclosed to public view.“ But public dis- 
closure is not synonymous with “publication.” The concept of 
‘‘publication” in the copyright law generally denotes that copies have 
been reproduced and circulated to the public.” Some of the prior 
revision bills provide that the construction of a work of architecture 
shall not constitute publication.” 

Assuming that architectural structures are to be treated as pub- 
lished works for other purposes, it would still be possible, if desired, 
to exclude them from any general requirement that a copyright notice 
be affixed to published copies. 

3. Rights in copyrighted structures.—As reflected in the prior re- 
vision bills and in foreign laws,” the copyright protection of an 
artistic architectural structure is basically against its unauthorized 
reproduction in the form of another structure, and peels in the 
form of plans from which another structure could be built; and such 
protection relates only to its artistic form, not to the structural 
processes or methods utilized. 

Beyond that, inasmuch as architectural structures are exposed to 
ublic view, and their artistic appearance is intended to be enjoyed 
y the public, they are commonly reproduced pictorially in drawings, 

photographs, motion pictures, and television «broadcasts. Such 
two-dimensional portrayal of the appearance of an artistic structure 
(other than in the form of architectural plans) does not compete 
with the architect’s interest in the structural use of his artistic work. 
In view of these considerations applicable specially to architectural 
structures, most of the prior revision bills ® and some foreign laws * 
provide explicity that architectural structures are not protected 
against their representation in a two-dimensional picture.” 

4. Remedies for infringement.—Special limitations may be needed 
on the application to infringing architectural structures of some of 
the remedies provided for copyright infringements generally. A per- 
son who, in building a structure, infringes the copyright in architec- 
tural plans or in a similar structure, should presumably be liable for 
damages in the same manner as the infringer of any other class of 
copyrighted works. But when the. infringing structure has been 
erected to a substantial extent, the public interest would seem to 


7 Such public disclosure has been held in two cases to constitute publication of the design of the structure 
er the common law. See supra at notes 5 and 8, 
7% Thus, a public prmeance of a Grausatte or secuioal mack. Pane form of lic disclosure of the 
work, does not constitute publication. See Strauss, Protection of published . 
7 ‘The nt statute defines ‘‘the date of publication’’ as meaning “in the case of a work of which copies 
are re} uced for sale or distribution . . . earliest date when co of the first authorized edition were 
on sale, ot, or publicly distributed .. .” od U.S.C. § 26). Art. VI of the Universal Copyright 
Convention, ‘‘publication’”’ is defined as bm gore 9 in and distri- 
bution to the public of copies of a work from w it can be read or otherwise veetich, ele wa o 
T See sw: at note 41. Similar visions are found in the Berne Convention (1908 and subsequent 
revisions, . 4) and in the United Pitot Copyright Act of 1956, § 49(2)(c). 


See supra at 34, 35 ae 39. 
ae supra, pert IV, parti ly in regard to the United Kindgom, France, Germany, and Mexico. 
supra & 


note 38. 
81 See supra at note 47 regarding the United Kingdom; German Act of Jan. 9, 1907, § 20; Mexican Law of 
Dec. 29, 1 Art. 15(b) 


It should be noted that the recent United Rees Cores Act, 1956, contains a novel provision that 

the t in an architectural structure is not 7 cay seven oe Aare ee ee, 

and that co Fright in, the plans for en autherioed sirusture te pet tntinaed by nee See b in such 

reconstructon (§ 9(10)). This provision was TOE pron by the fact that man dings in the 

Upitet Saperena, some of which are stil ap co) protedtion, were Gstatged Gartslg the Second 
or! ar. 

82 are Seoeiderations “Works S08 Yo Ya also to other three-dimensicnal works of art, such as 
sculptures, situated in a public place. Some laws make similar provisions permitting two-dimen- 
sional pictures of any three-dimensional work of art so situated. See, ¢.g., United Kingdom Copyright 
Act, 1956, § 9(3); German Act of Jan. 9, 1907, § 20; Mexican Law of Dec. 29, 1956. Art. 15(b) 


. 
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militate against the economic waste involved in enjoining its comple- 
tion or in requiring its destruction. So, most of the prior revision 
bills * and some foreign laws ® contain provisions specifying that the 
general remedies of injunction and destruction are not applicable to 
an infringing architectural structure after its construction has sub- 
stantially begun. Even in the absence of such an express provision, 
it seems unlikely that the courts, in whose discretion these remedies 
lie, would enjoin the completion of an architectural structure or order 
its demolition. 


VI. Summary or Masor Issvrs 


A. As to architectural plans (including drawings or models): 

1. Should the conree™ in such plans (which now protects 
them against unauthorized copying and publishing in the form 
of plans) be extended to protect them also against their un- 
authorized use in the building of a structure? 

2. If so, should protection against such use be confined to 
the building of an artistic structure that would qualify under 
the statute (see B 2, below) jas a copyrightable work in itself? 

B. As to architectural structures: 

1. Should artistic structures be protected as copyrightable 
works in themselves? 

2. If so, how should the structures to be protected under 
the copyright statute be defined: (a) in terms of those that 
are solely artistic in character with no utilitarian function, or 
(6) in terms of those that are works of art in their general ap- 
pearance though also having some utilitarian function, or (c) 
in some other terms? 

3. Should the building of a structure in a public place con- 
stitute publication of the plans or of the structure? If so, 
should a copyright notice (if required generally on published 
copies of works) be required on architectural structures? 

4. Should copyright protection of structures be limited to 
the seuedacliod a0 their artistic form in another structure 
or in architectural plans (thereby excluding protection against 
reproduction in two-dimensional pictures)? 

5. Should the statute specify that the remedies of injunction 
and destruction shall not be available in respect to infringing 
structures substantially begun? 


% Under § 101 of the present copyright statute, the remedies available generally for copyright infringe - 
ment include an injunction (subsec.(a)) and the destruction vant copies or devices” (subsec.(d)). 
For a general discussion of these remedies, see Strauss, Remedies Other n Damages for ht Infringe- 
ment (Study No, 24 in the present series of committee prints). 

4 See supra at note 40. 

85 See United Kingdom Copyright Act, 1956, § 17(4); German Act of Jan. 9, 1907, § 37. 
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COMMENTS AND VIEWS SUBMITTED TO THE COPYRIGHT 
OFFICE ON COPYRIGHT IN ARCHITECTURAL WORKS 


John Schulman 
SerpreMBerR 21, 1959. 


The Strauss study on “Copyright In Architectural Works’ is quite complete. 
It discloses the difficulty of trying to deal with a copyright law piecemeal. 

In my view the protection of architectural works in the form of buildings and 
other structures, is more akin to the problems of industrial designs than to copy- 
right as such. If treated at all, it should be in that area. 

All that really belongs in the copyright statute is the protection of drawings, 
plans, etc., against reproduction in form. Otherwise, the problems will 
endless and insoluble. 

On the other hand, I think that a new statute should reject the view that the 
building of a house or the filing of plans destroys copyright protection for the ar- 
chitect’s drawings. These inly should not be publication in a dedicatory 
sense, any more than the performance of a play destroys copyright. 

= ws the exact treatment, that of course depends on the structure of a new 
statute. 
* * > * * * * « 


JoHN ScHULMAN. 


Joshua B. Cahn 
SEPTEMBER 29, 1959. 


In the portion of the study entitled ‘(Analysis of the Issues,’’ there is a rather 
extended discussion of architectural work as a work of art and the following state- 
ments are made: 

“The ordinary structure designed for functional use (such as dwellings, shops, 
office buildings, factories, etc.) though attractive of its kind, would rarely, if 
ever, yom as a “‘work of art.” A monumental structure which is to be enjoyed, 
not in any functional use, but in the contemplation of its aesthetic form and the 
evocation of feeling, may readily qualify. Between these two extremes is a 
range of structures (of which some churches, muse or auditoriums may be 
rk a which have both functional use and artistic form in v . 
It is in this last category that the divi line between the pri y utilitarian 
a the peimerly a mari Ee Seer, ing if he pedo pengrst extent) becomes 
shadowy, sometimes lea mu 8 jective as to w a par- 
ticular structure is or is not a work of art.” 

I feel that distinctions drawn along the lines suggested are undesirable, Dvwell- 
ings, shops, office buildings, and factories are more and more conceived of and 
executed as works of art and too often churches, museums, and auditoriums are 
erected which are without artistic value. The un notion appears to be 
that if a considerable portion of the cost of the bui has been for decoration, 
it may be considered a work of art, whereas, if form followed function, the 
building is not a work of art. This is a dangerous notion and one which could 
plunge us into the midst of a bitter artistic controversy. 

any churches and museums have been built in the “international style,” bare 
and undecorated. Many ornate, decorated office buildings and homes have also 
been built. I believe it would be a great mistake to have any copyright law 
which required the courts or the Copyright Office to make aesthetic judgments 


Builders of business structures spend millions in the course of a year to secure 
the services of architects as consultants on the basis of the superior aesthetic 
qualities of the work of such architects. The motivation of the builders is in part 
aesthetic and in part it is to attract tenants by reason of the superior artistic 
quality of the structure. ‘The design of a factory or an office building often calls 


60682—61——-7 
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for more expenditure of money and talent for aesthetic effects than that of a monu- 
ment, church, or museum. 

What then is the solution to this problem? Before considering what archi- 
tectural structures should be protected by copyright, we should reconsider whether 
— structure (as opposed to architectural plans) should be protected 
at all. 

This brings us back to fundamentals; the purpose of the co ht law: ‘““To 
promote the Pro of Science and useful a by Securing Pr ented Times 
to Authors and Inventors the exclusive ht to t respective Writings and 
Discoveries” (U.S. Constitution, art. I, sec. 8, clause 8). 

Will architecture be stimulated with resultant benefit to the people of the United 
States by preventing others from copying a structure which has been erected? 
I doubt it. It may very well be ca oe the contrary, that the dissemination 
of new ideas in architecture is stimulated by freedom on the part of all architects 
to use the buildings of others. Will architects get better pay if their employers 
have the exclusive use of their designs? There is no reason to think so. Doesn't 
the public benefit more from the rapid dissemination of architectural innovations 
than from exclusivity? 

What would constitute an infringement of a work of architecture? In the 
nature of thi eS ee ee ee os eee 
elements of being synthesized _——— ond ore the individual- 
ized artistic flair is often less apparent t. in the work of the writer, painter, or 
sculptor. Would it be desi to give to the courts the eee of 
areas there has been copying? Would architects be influenced by 
others at ir peril? What criteria would the court or the architect use to 
determine the line? 

In accordance with the notions expressed above, I would answer the questions 
listed under “Summary of Major Issues,” as follows: 

A. 1. The plans should not be used but, if — have already been incorporated 
in a seaearey the structure itself may be copied. 

. 2. No. 


. 1. No. 
. 2. No. 
B. 3. The building of a structure should not constitute publication of the plans 
and no copyright notice should be required on architectural structures. 
B. 4, No protection should be given against reproduction of structures in two 
or oe oe form. 
. 5. No. 


Wop 


Josuua B. Caun. 


Melville B. Nimmer 
OctroseR 19, 1959. 


I have read William Strauss’ interesting study on ‘Co t on Architectural 
Works.” With respect to the major issues posed by . Strauss, I have the 
following comments: 

1. The copyright in plans should very definitely protect against the unautho- 
rized use of such plans in the building of a structure. A copyright in architec- 
tural plans which does not include the exclusive right to erect structures based 
upon such plans makes no more sense than copyright in musical or dramatic 
compositions without the exclusive right of public performance. In order to be 
meaningful the copyright must include rights which give the work economic value. 

2. Copyright protection for architectural works should not be limited to such 
oe as aor be pois 22 be “works of BEG, I think fare gpnee 

copyrigh imi existing principle of originality (i.e., only those 
elements which are original with the copyright claimant may be protected), and 
the principle of Mazer v. Stein that the copyright protects the artistic as dis- 
ti from the utilitarian aspect of any work. 

3. I see no reason why architectural structures in themselves should not, like- 
wise be the subject of copyright protection, and here again I think it undesirable 
to make any arbitrar tinction as to “artistic” structures. If the form of the 
structure may be said to be origi this should be sufficient. 

4. With respect to publication of a building structure, I would suggest that 
the definition of publication suggested in my article “Copyright Publication,’’ 56 
Columbia Law Review at page 197, is here Pe. is, publication 
should not be said to occur unless members 0: public receive a possessory 
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interest in tangible copies of the work in question. Such, of course, would not 
be the case merely by virtue of the building of an architectural structure. 

5. Copyright protection for architectural structures should limit the repro- 
duction of either another structure or of plans for another structure. To the 
extent that there is economic value in either creating another structure or in 
—s plans therefor, the copyright proprietor should be entitled to control 
such value. 

6. I see no more reason for modifying the injunction and destruction provi- 
sions of the copyright act with respect to architectural productions than with 
respect to other forms of copyrighted works involving considerable financial 
expenditure, e.g., motion picture productions. 

MeEtvitte B. Nimmer. 


Samuel W. Tannenbaum 
OcrosEeR 20, 1959. 


I have carefully examined Mr. William Strauss’ fine study of the problems 
of “Copyright In Architectural Works.” 

As there appears to be unanimity in the protection of architectural plans under 
the U.S. Copyright Act, in my opinion, there is, therefore little need for a dis- 
cussion of that question. 

However, without attempting to discuss the constitutional question of whether 
a structural work of architecture might be considered the “writing” of an “au- 
thor,’”’ I believe some comment on the protection of such structural works is 
warranted. 

Assuming that structural works are entitled to protection, we are immediately 
faced with the problem of whether such protection should be limited to artistic, 
as opposed to utilitarian structures. If such a limitation is deemed wise, the 
courts will be presented with an almost insurmountable task of interpretation. 
Is a structure, designed, for example, by Frank Lloyd Wright ew as a dwell- 
ing, any less a work of art than, for example, the Lincoln Memorial, almost 
totally void of utilitarian purpose? 

It is evident that structural works of architecture cannot properly fit into 
the ordinary concepts of copyright. Is a building in a public place a published 
work, even though not an object reproduced in copies gen y distributed to 
the public? If the structure deemed a published work, what would be the 
date of publication? Would the owner of the structure require the permission 
of the architect to make a structural alteration years after the completion of 
the building? 

Then too, if the structure warrants statutory copyright protection should 
the period be the 28-year plus a renewal of 28 years? 

As architectural structures and designs become obsolete in a comparatively 
short period, a shorter term of protection would be advisable. This is an added 
reason for having it the subject of special legislation. It might be included 
in the pending Willis bill in the 85th Congress, H.R. 8873 (1957) and the 
O’Mahoney bill in the 86th Congress, 8. 2075 (1959). 

These, and countless other problems, indicate that this is an area, like the 
field of industrial design, which requires — consideration, and should be 
the subject of special legislation outside of the Copyright Act. 


Samus, W. TANNENBAUM. 
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COPYRIGHT IN CHOREOGRAPHIC WORKS 


I. INTRODUCTION 


The dance is one of the oldest forms of human expression. Origi- 
nally, perhaps, the bodily movements of a dance were a spontaneous 
expression of the dancer’s emotions for his own satisfaction. Group 
dances following an established pattern, as in a ritual dance or a com- 
munity folk dance, became a means of expressing the feelings of the 
group of dancers. Ultimately, the dance was developed into an art 
orm, a work of choreography for theatrical presentation, by which 
bodily movements to be performed by dancers are devised to convey 
thought or feeling to an audience.! 

A dance created for theatrical performance may be comparable to 
a drama to be spoken and acted, or a musical composition to be per- 
formed, as an art form by which thought or feeling is conveyed to an 
audience.” 

Herein lies an essential distinction between those relatively simple 
dances, such as the steps of a ballroom or other social dance, devised 
primarily for the enjoyment of the dancers themselves, and those 


more intricate dances, such as ballets, devised for execution by skilled 
performers for the enjoyment of an audience. ‘Choreographic 
work” is commonly understood as referring to the latter. 

The word “choreography” is derived from the Greek words “‘cho- 
reia,”’ meaning dance, and “graphikos,” meaning to write. Webster’s 


New International Dictionary (Merriam, 2d edition, 1939) gives the 
following three definitions of “choreography”: (a) the “art of repre- 
senting dancing by signs, as music is represented by notes”; (6) 
“dancing, especially for [the] stage”; and (c) “the art of arranging 
dances, especially ballets.” The technical term ‘choreographic 
works,’’ as used in the context of copyright, may refer both to the 
dance itself as the conception of its author to be performed for an 
audience, and to the graphic representation of the dance in the form 
of symbols or other writing from which it may be comprehended 
and performed. 

Despite the antiquity of the dance as a form of theatrical art, it 
was not until recently that standard forms of notation for dance 
movements—for example, the Laban system of notation, first pub- 
lished in 1928—were devised and generally utilized by the practi- 
tioners of the art. Another means of recording the movements of a 
dance in graphic form is the motion picture a relatively recent 
device. ior to these developments, the knowledge of the dance 

1 See CURT SACHS, WORLD HISTORY OF THE DANCE, Chapters 6 and 7 (1937). 
an indepen podctlons A" dant ess rama, tay be tho ere Of apts inolving sp theo 
of seenery, costumes, sound effects, etc. Choreography is to be with musie; 
the dance be intended to e a theme suggested by the music, or the m may be intended to 
heighten the dramatic Import of the dance 


* See Ann Hutchinson, The Preservation of the Dance Score Through Notaticn, in SORELL, THE DANCE 
HAS MANY FAOES, 49-53 (1951). 
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creations of a choreographer was largely a matter of memory, and the 

reservation of a particular dance depended upon one person teach- 
ing it to another by word of mouth and demonstration. It was pos- 
sible, of course, to write a textual description or make a series of pic- 
tures of the dance movements, but this was rarely done; it was labori- 
ous to do so, and it was doubtful that the text or pictures would be 
sufficiently precise for the performance of the dance as its author had 
intended. 

Moreover, in the absence of a record of the dance movements in 
some fixed form, it would often be extremely difficult, if not impos- 
sible, to determine whether a choreographer’s creation was being re- 
produced in a dance performed by others. 

These practical obstacles to securing copyright protection for cho- 
reographic works have been overcome to a large extent by the devel- 
opment of standard systems of dance notation * and the motion pic- 
ture. 

At the same time, the use of choreography as a medium of public 
entertainment—on the stage, in motion pictures, and in television— 
has expanded greatly in recent years. The question of copyright pro- 
tection for choreographic works has therefore become a matter of in- 


creasing importance. 
II. Tas Present Law 


A. COMMON LAW PROTECTION 


No case has been found in which literary property rights under 
the common law have been accorded to a choreographic work.° 
Nevertheless, if a choreographic work constitutes an original work of 
authorship, there would seem to be no reason why the common law 
protection accorded to unpublished works of authorship generally 
would not extend to an unpublished choreographic work in the same 
circumstances.’ What constitutes a work of authorship in the realm 
of choreography will be discussed below. 


B. COPYRIGHT PROTECTION UNDER THE STATUTE 


1. Copyrightability for choreographic works—The copyright law 
(title 17 of the United States e) does not specifically mention 
choreographic works among the categories of copyrightable works 
enumerated therein. However, “dramatic compositions” are among 
the enumerated classes into which copyrightable works are divided for 
the purpose of registration (sec. 5(d)), and choreographic works have 
been treated as a species of dramatic compositions. 


‘ The Laban system, as a notable example, looks far from simple to the layman; but it can be read, and the 
dance can be performed therefrom, by those who learn the skill; and it is now accepted as a standard form 
of notation by specialists in the field of choreography. See Ann Hutchinson, cp. cit. note 3, supra, at 51-61. 

5 Some ce have mentioned cost as a practical obstacle to the use of motion pictures as a mere 
device for recor a dance (as distinguished from a theatrical Kh peers made for exhibition). See 
rae , op. cit. note 3, supra, at 57-58; AGNES Dg MILLE, AND PROMENADE HOME, 258 


1956). 

6 Such ree in a dance were asserted by the plaintiff in Savage v. Hoffman, 159 Fed. 584 (C.C.S.D.N.Y. 
1908), but the court did not decide that question; it held that even if such rights existed they did not belong 
to the plaintiff. Perhaps the absence of cases may be attributed to the fact until recently choreographic 
works have rarely been recorded in a ible 

7 One writer at least seems to have no aphwnd ey mpeebpi bonny 2M abiged A ts extend to unpub- 
nant oR ONY UL. Rew Ea a ne a irrell, Legal Protection for 

reography, -Y. ULL. . 792, 

As to the protection afforded by the common law to unpublished works generally, see Stranss, Protection 

of Unpublished Works [Study No. 29 to appear in a later committee print in the present series]. x 
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The courts have recognized that silent action in a theatrical per- 
formance may constitute a drama. In Daly v. Palmer,’ decided in 
1868, it was held that written directions for movements and gestures 
conveying an original story sequence constituted a dramatic composi- 
tion. In Kalem Co. v. Harper Bros.,® holding that the action in a 
silent motion picture was a dramatization of the story in the novel 
“Ben Hur,” Justice Holmes said: 

Drama may be achieved by action as wellas by speech. Action can tell a story, 
display all the most vivid relations between men, and depict every kind of human 


emotion, without the aid of a word. It would be impossible to deny the title 
of drama to pantomime as played by masters of the art. 


Not all productions to be performed on the stage or screen, however, 
are dramatic. A series of unconnected scenic effects in the nature of 
tableaux,”® a stage production consisting of a performer singing a 
series of songs in various costumes interspersed with motion pictures 
showing the performer changing costumes," and the narrative descrip- 
tion of a fictitious sporting contest (a roller skating “derby,” the 
description apparently being designed to illustrate the rules of the 
contest)” have been held not dramatic and denied the public per- 
formance rights accorded to dramatic compositions." 

The case most directly in point on the question of what constitutes 
a dramatic dance is Fuller v. Bemis, decided in 1892. The plaintiff 
in that case had filed a copyright claim in a written description of the 
movements of a dance to be performed on the stage. She sued the 
defendant for copyright infringement in giving an unauthorized public 
performance of the dance, which she contended was a ‘‘dramatic com- 
position.” The court, denying relief on the ground that the dance was 
not a dramatic composition, stated: 

An examination of the description of complainant’s dance, as filed for copyright, 
shows that the end sought for and accomplished was solely the devising of a 
series of graceful movements, combined with an attractive arrangement of dra- 


pery, lights, and shadows, telling no story, portraying no character, depicting no 
emotion. [Emphasis added.] 


And the court continued: 


Surely, those [movements] described and practiced here convey and were devised 
to convey, to the spectator, no other idea than that a comely woman is illustrat- 
ing the poetry of motion in a sin ly graceful fashion. Such an idea may be 
pleasing, but it can hardly be called dramatic. 


It seems clear that an original dance which tells a story is a form 
of dramatic composition and is therefore copyrightable as such. 
The quotation above from Fuller v. Bemis and from Justice Holmes 
in the Kalem decision indicate that a dance which portrays a character 
or depicts an emotion may also qualify as a dramatic composition.” 


8 6 Fed. Cas. 1132 oe. 3,552)(O.0.8.D.N-Y. 1868). ‘This case involved the “railroad scene” that became 
well known, in w the hero 


was tied to a railroad track by the villain and was reseued from the onrushing 
train at the last moment by the heroine. = 


s 8. 911). 
iat ety A Wot Deptt? Gio. SS £0.0.0el, 2), 
(0.0.8.D.N.Y. 1903). 
S.C ae 
that the usual stage performance of a magician, a juggler, 
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The Copyright Office Regulations * provide for the registration 
of cop t claims in dramatic works of choreography, and dis- 
tinguis tween such works and nondramatic dances. Thus, 
section 202.7 of the Regulations, pertaining to ‘‘Dramatic and dra- 
matico-musical composition (Class D),” says: 

Choreographic works of a dramatic character, whether the story or theme be 
expressed by music and action combined or by actions alone, are subject to reg- 
istration in Class D. However, descriptions of dance steps and other physical 
gestures, including ballroom and social dances or choreographic works which do 
not tell a story, develop a character or emotion, or otherwise convey a dramatic 
concept or idea, are not subject to registration in Class D. 


In the same vein, Circular No. 51 issued by the Copyright Office to 
provide general information regarding the registration of copyright 
claims in choreographic works, contains the following: 

A choreographic work is a ballet or similar theatrical work which tells a story 
develops a character, or expresses a theme or emotion by means of specific dance 
movements and physical actions. 

The dance must convey a dramatic concept or idea. * * * 

* * * it is not possible to secure copyright protection for a mere dance step 
or variation as such, apart from a developed choreographic work in which it 


appears. Ballroom, social, and folk dance steps are not considered copyrightable 
material. « 


2. Fixation of proreegronnahis is order for a choreographic work 
to be copyngnted under the statute, either a copy of the work in 
unpublished form must be deposited for registration in the Copy- 
vig t Office,’ or copies must be published with the required notice 
of copyright.* In either case the work must be represented in some 
fixed form of “copy’”’ from which the dance movements can be per- 
ceived and performed. 

Thus, Copyright Office Circular No. 51 says: 

To qualify for registration in Class D, fi.e., as a dramatic or dramatico-musical 
composition], a choreographic work must meet two basic uirements: 

(a) The dance must convey a dramatic concept or idea, and must be 
complete enough for performance without further development. 

) The particular movements and physical actions of which the dance 
consists must be fixed in some sort of legible written form, such as detailed 
verbal descriptions, dance notation, pictorial or graphic diagrams, or a 
combination of these. 


Some choreographic works have been deposited for registration 
in the Copyright Office in the form of a textual description or in the 
Laban system of notation; and in one case, at least, a motion picture 
was deposited as the fixed form of a choreographic work." 

Copyright Office Circular No. 51 goes on to point out that registra- 
tion may also be made in Class A of “text matter concerning chore- 
ography or describing a choreographic work, when published with 
appgoneiate ayes. notice’; and that “motion pictures which 
— ballets and other dance forms may be registered under Class 

or M.” 

Regarding the possibilities just mentioned of securing copyright 
registration for text matter or for motion pictures in relation to chore- 
ography, the following distinctions should be noted. 


#37 O.F.R. chap. II, as amended; 24 Fed. Reg. 4955 (1960). 


17 U.8.0. § 12. 

1817 U.8,0. $10. After publication two copies are to be deposited for registration: 17 U.8.0.§ 13. “Pub- 
util U.8.0: 10. Aner publustion owe copies a blic a eee works are 
v o U.S. 424 ) pwn tie ir asaiae = 
‘* A num of motion f ited for as such have contained dance 028, 
bat daa ets Stns es nscnd br Schtaso mats at _ 
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A book or article about choreography—for example, a history of 
the dance or a critical appraisal of a particular dance or style of danc- 
ing—may be copyrighted as a li work, but it would not consti- 
tute a dramatic work of choreography. Even a textual description 
of a dance would not seem to constitute a dramatic work of choreog- 
raphy if the description is so general and lacking in detail that the 
dance could not be performed therefrom. On the other hand, as 
indicated in the foregoing quotation from Circular No. 51, a full 
textual description of the movements of a dramatic dance, sufficiently 
detailed to serve as directions for its P rdiehiss 0, may well constitute 
the fixed written form of a work of are eEny: 

A motion picture of a dance shows the dance fully in a fixed “‘writ- 
ten’”’ form from which it could be reproduced in a performance on the 
stage or for another motion picture. Motion pictures may, in fact 
be used as the medium of recording the dance movements in a fixed 
form, and an original dramatic dance so fixed would appear to qualify 
for copyright protection as a work of ReROean, = 

3. Rights in copyrighted chorea wor, s—- Copyrighted works 
of choreography, being a species of dramatic works, would appear to 
setae tection under the statute similar to that provided for dramatic 
works. 

The statute gives the copyright owner of all classes of copyrighted 
works the exclusive right “to print, reprint, publish, copy, and vend” 
the work.” 

Of the greatest practical importance for works of choreography is 
the right accorded specially to dramatic works, “to perform or repre- 
sent [the dramatic work] publicly.”* It should be o ed that this 
right in dramatic works extends to all public performances, in con- 
trast with the corresponding right of public performance “for profit” 
in the case of nondramatic musical works * and public delivery “for 
profit” in the case of nondramatic literary works. 

It may also be noted that herein lies a vital difference between a 
choreographic work in the form of a complete record from which the 
dance movements could be performed, and a textual description of a 
dance in such general terms that the dance could not be performed 
therefrom. Copyright in the latter will protect it against public 
“delivery” for profit, but this refers only to the public reading or 
nea of the rere ad bh the right " 

so important for works of choreography is the right “to make or 
poo the making of any transcription or record [of a dramatic work] 
y or from which * * * it may * * * be exhibited, performed, re- 
presented, produced, or reproduced”’;* and this is supplemented by 
the right “‘to exhibit, perform, re-present, produce, or reproduce it.”’ 


%* ‘The co production in another motion pletue o in & performance for television Seo Univeral 


5 ieee > Broadcasting 
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Other rights accorded by the statute to dramatic works, perhaps 
of lesser practical importance for choreography, are the right ‘to 
convert [a drama] into a novel or other nondramatic work,” ” and 
the right ‘to vend any manuscript or record” of an unpublished 
dramatic work.” 


III. INTERNATIONAL CONVENTIONS AND Forreran Laws 
A, INTERNATIONAL CONVENTIONS 


Article 2(1) of the Berne Copyright Conventions (1908 and sub- 
sequent revisions) includes, in its specification of works to be pro- 
tected by copyright, “choreographic works and entertainments in 
dumb show, the acting form of which is fixed in writing or otherwise.” 
The Berne Conventions make no other mention of choreographic 
works specifically; the rights of authors which may be applicable to 
choreographic works are specified with reference to dramatic works ” 
or to all protected works generally .*° 

Article 3 of the Washington Copyright Convention of 1946 men- 
tions, among the categories of works to be protected, ‘‘choreographic 
works and pantomimes the stage directions of which are fixed in 
writing or other form.” No other mention is made of choreographic 
works; the rights of authors are provided for in general terms for all 
protected works (art. 2). 

The Universal Copyright Convention mentions “dramatic * * * 
works” among those to be protected (art. 1); it makes no express 
mention of choreographic works. 

The Buenos Aires Copyright Convention of 1910 names “choreo- 
graphic * * * compositions” among the categories of protected 
works (art. 2). The rights of copyright owners are provided for in 
general terms for all protected works (art. 4). 

The United States is not a party to the Berne or Washington 
Convention. It does adhere to the Universal and Buenos Aires 
Conventions. 

B. FOREIGN LAWS 


The copyright statutes of many foreign countries mention ‘“‘choreo- 
graphic works” (together with pantomimes) explicitly, usually as a 
separate category of protected works." In the United Kingdom * 
and the British Commonwealth countries,* “dramatic work” is 
defined as including a “choreographic work or entertainment in 
dumb show.” In a few countries that are parties to the Berne or 
Washington Conventions,* no specific mention is made of choreo- 


3117 U.S.C. §1(b). This would seem to have no practical application to a dance unless it told an original 
TTI U BO. b1(d). ‘This was apparentiy designed to give the perieht f blished dramatic 
8.0, ; was apparen ve the co owner ofan un a 
work ee oe the eT other copies from which work could be pein This pro- 
ms to be re ious 0! a). 
Sores Brussels Navas ding for the rights of “public presentation” of dramatic 
works and “public distribution” of such 

8 See Article 8, 11 bis, 12, 14, of the 1 Brussels Revision. 

3 Eg. Argentia, Aust: Belgium, Columbia, Finland, France, Germany, Italy, Mexico, The Nether- 
lands, Seraey, Portugal. mmark and Sweden use the term “ballets.” Austria defines “ choreogra hic 
and pantomimic works’’ as “theatrical works ex d by gestures or other motions of the boy. r 
co yright laws of these and other countries below are set OPYRIGHT LAWS AND 
TR core OF 5 gs WORLD (published by UNESCO and the Bureau of National Affairs, 1956 with 
ann seeps : 

U.K. Copyright Act, 1956, § 48(1). 

% Eg., Canadian Copyright Act, REV. STAT. 1952, ch. 55, § 2(¢); Indian Copyright Act, 1957, § 2(h). 

% E.g., Tceland, Japan, Spain (parties to the Berne Chaventiony. Brasil (party to Washington Con- 
vention). 
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graphic works; perhaps such works are deemed to be protected in 
poy we countries (as the Conventions require) as a species of dramatic 
works. 

In many countries (as in the Berne and Washington Conventions) 
the reference to choreographic works is qualified by the requirement, 
variously phrased, that “‘the acting form” (or “the scenic arrange- 
ment’’) must be “fixed in writing or otherwise.” * Other countries 
omit this requirement. 

In general, the foreign laws protecting choreographic works do not 
refer specifically to those works in enumerating the rights of copy- 
right owners. Presumably the rights accorded to “dramatic works” 
are deemed to be applicable to choreographic works. 


IV. Brutus ro Reviss toe U.S. Law 


In the series of bills introduced in Congress between 1924 and 1940 
for general revision of the copyright law, choreographic works were 
expressly mentioned among the enumerated categories of —— 
able works. All of these bills (being particularly designed with a view 
to U.S. adherence to the Berne Convention) contained the require- 
ment, with variations in language, that choreographic works be fixed 
in some form from which they could be acted. 

Thus, the Dallinger bill,*’ listed: 

Choreographic works and pantomimes, the acting form of which is fixed in 
writing or otherwise. 

The Perkins,* Vestal,” and Duffy “ bills and the Sirovich bill of 
1936 * used the following formula: 
Choreographic works and pantomimes, the scenic arrangement or acting form 
of which is fixed in writing or otherwise. 
The earlier Sirovich bill of 1932,“ as first introduced listed (in con- 
junction with dramatic compositions) “written directions for chore- 
ographic works and pantomimes’’; but this was omitted from the bill 
as reported out by the House committee, without explanation. The 
most recent general revision bill, the Thomas (Shotwell) bill, in- 
cluded among protected works: 
Choreographic works and pantomimes, the scenic arrangement and acting form 
of which is fixed in writing.“ 
None of these bills referred specifically to choreographic works in 
roviding for the rights of copyright owners. The rights provided 
or dramatic works (substantially the same as under the present 
law) would presumably have applied to choreographic works. 

% £.g., in the British Commonwealth countries, Germany, Italy, Mexico, The Nether- 
ae MN ee Ea I ea 
d 


36 E4- Austria and the dina countries. 
The et sooenrinaiae af aay Transloved) “PF f 
acco’ says (as : m- 
Rete i Se Dene Se eed fc and pantomimes}, inasmuch as it 
would be difficult to prove infringement in However, especially in regard to these 
be fair to make protection dependent upon fixation.” 


(1940). 
’ where earlier bills had used “‘or’’. 
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Grrsogmarteh works were not discussed in the hearings on the 
several bills. 





V. Anatysis or Basic Issuzs 











Original dances that constitute “dramatic compositions,” when 
fixed in some permanent record from which the dance can be per- 
formed, are deemed eligible for protection under the present copy- 
right statute. That dances of this character are appropriate subjects 
of copyright protection does not seem to be questioned. The ques- 
tions for consideration are whether the concept of “dramatic composi- 
tions” is sufficiently broad to encompass the kinds of choreographic 
works that should be given copyright protection; whether fixation of 
a choreographic work, in a form adequate to enable performance of 
the dance therefrom, is a necessary condition of copyright protection; 
and whether the protection given to “dramatic” works (i.e., the rights 


of oa copyright owner of such works) is appropriate for choreographic 
works, 



















































A. COPYRIGHTABLE WORKS OF CHOREOGRAPHY 


The first inquiry is what kinds of dances should be given copy- 
right protection, and whether these are embraced within the scope 
of “dramatic compositions.” As a fundamental premise, copy- 
right presupposes an original intellectual creation of authorship. 

ention has been made of the distinction between social dances 
intended to be executed for the personal enjoyment of the par- 
ticipants, and theatrical or dramatic dances intended to be presented 
by skilled performers for an audience. The former would generally 
be too simple to qualify as creative works of authorship; they could 
hardly be considered “dramatic” in any sense; and the most im- 
portant right with which copyright in choreography would be con- 
cerned—the right of public performance—would have no application. 
Regarding this last point, social dances are intended to be executed 
by the public, not to be performed for the public as audience. It 
would be far removed from the basic concepts of copyright to give 
to a person who devises a new series of steps for a social dance the 
exclusive right to execute those steps in dancing. Social dances 
(though they may sometimes be included in the popular conception 
of the term “choreography’’) should therefore be excluded from 
copyright protection as regards their performance;* such protection 
should be confined to theatrical or dramatic dances.“ 

Nor would every series of dance movements intended for theatrical 
performance be a proper subject of copyright protection. The bodily 
movements to be executed by a performer may be so simple or so 
stereot as to have no substantial element of creative authorship. 
The o “dance routines” performed in variety shows, where 
any sup originality would be negligible, may be cited as examples 
of theatrical dances for which copyright protection would not be 
warranted.” 

4} A narrative or graphic description of a social dance, as in a book designed to teach the dance, ht 
bein Fectc Zens arate RY ee 


“The Austrian copyright statute designates the choreographic works as ‘Theatrical works 
gestures or other motions of the body (choreographic and works).” Act of April 


y 
9, 1 § 2, par. 2. 
2 Phe observation made in note 48 supra would also apply to. narrative or graph deseription of dances 
0 character. 
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It may not be feasible to define precisely those dances that are 
ee subject matter for copyright protection. But this is not unique 
to choreographic works; the same is true of other categories of copy- 
rightable works, including the general category of “dramatic” works. 
Perhaps this much can be said in broad terms: that to qualify for 
copyright protection (as regards performance), a choreographic work 
should constitute an original creation of dance movements to be 
performed for an audience, conveying some story, theme, or emotional 
concept. 

Choreographic works of this character are typified by ballets. 
But many “modern’’ dances, as distinguished from traditional ballets, 
are no doubt creative works of authorship; and although no “story” 
may be readily evident in a dance of the ‘‘modern’’ variety, the dance 
movements are expected to convey some thematic or emotional con- 
cept to the audience.” 

his leads to the question whether the category of “dramatic com- 
positions” in the copyright statute is of sufficient scope to embrace 
the choreographic works that should be afforded copyright protection. 
One writer, at least, has expressed the fear that ‘dramatic composi- 
tions” may be thought to include only those choreographic works 
that tell a story.” There is little authority on this point, but there 
is reason to believe that “dramatic compositions” might include chore- 
ographic works that depict a theme or emotion other than a “‘story”’ 
in the literal sense of a sequence of events. 

In Fuller v, Bemis® the court held that a dance described by it as 
“a series of graceful movements, combined with an attractive ar- 
rangement of drapery, lights and shadows,” conveying ‘‘no other idea 
than that a comely woman is illustrating the poetry of motion in a 
singularly graceful fashion’? was not dramatic. In the course of its 
opinion the court said: ‘It is essential to [a dramatic] composition 
that it should tell some story.” But this is followed immediately 
by the explanation: “The plot may be simple. It may be but the 
narrative or representation of a single transaction; but it must repeat 
or mimic some action, speech, emotion, passion, or character, real or 
imaginary.” Thus, the court seems to have used “story” in a broad 
sense. Later the court characterized the dance in that case as ‘‘telling 
no story, portraying no character, depicting no emotion,” thereby 
intimating that a dance which did any of these things might be con- 
sidered dramatic.” 

In Kalem Co. v. Harper Bros.,® Justice Holmes said that action 
alone, as in pantomime, may be dramatic since it ‘can tell a story, 
display all the most vivid relations between men, and depict every 
kind of human emotion.” 

The Copyright Office Regulations™ and its Circular No. 51® in- 
dicate that copyright registration may be made for a choreographic 

© ‘The term ‘‘ballets” is used to the choreographic works in the copyright statutes 
«Pesta dene emenna\iis ome from berm men eae 
seul; or to music which is inherent] . Balanchine, Marginal Notes on the Dance, in 
SQRELL, THe DANCE HAS MANY FACES. 38-30 C951) 
«M See also WEIL, COPYRIGHT LAW 10-82 (1017) and 


, op. cit. note 7 cunre a 804-809. 
BALL, LAW OF COPYRIGHT AND LITERARY PROPERTY 82-85 (1944) 
es an essential element of a dramatic composition. 


note 14 supra. 
3 Mirrell, op. cit. note 7 supra, at 808-809, that the court’s denial of protection was influenced by 
the “immoral content” of the partieular dance volved, according to the standard of the time (1892). 
supra. 
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work, as a “dramatic composition,” if it “tells a story, develops a 
character, or expresses a theme or emotion.” 

This brings us to the question of what the copyright statute should 
rovide to delimit appropriately the choreographic works that should 
e given protection thereunder. Several approaches to this question 

may be suggested. 

e approach is that which has evolved under the present law: 
that the protection of “dramatic compositions” suffices to protect 
choreographic works within appropriate limits. This approach 
has the advantage of placing choreographic works in an established 
framework as to other provisions of the statute, particularly in regard 
to the right of the copyright owner.” It also serves to te some 
definition to copyrightable choreography, at least by excluding social 
dances and simple noncreative ‘‘dance routines” which would not 
be “dramatic.” This approach, however, does not resolve any 
doubt that may exist as to whether a choreographic work that does 
not “tell a story” would be afforded protection as to its performance. 

A second approach is that used in many foreign laws and in most 

of the prior revision bills: naming “choreographic works’ in the 
statute as a separate category of copyrightable works. It might 
be argued (perhaps sentimentally) that choreography is a suffi- 
ciently important and distinct form of art to merit specific mention; 
and that the term “choreographic works” would be fairly well under- 
stood as meaning only theatrical dances ” of creative authorship. 
This approach might be thought to avoid any question as to whether 
a choreographic work must “tell a story” in order to be protected 
as to its performance; but it also seems ible that unless the term 
“choreographic works’ were further defined, it might be construed 
so broadly as to include rather simple dance movements having no 
dramatic quality and a minimum of creativity. It is worth recalling 
that in the foreign laws naming ‘‘choreographic works” as a separate 
category, the provisions specifying the rights of authors erally 
refer to “dramatic works” but not to “choreographic works’; ap- 
parently the former is deemed to include the latter. 

Another approach, combining the first two, is exemplified by the 

copyright statutes of the United Kingdom and British Common- 
wealth countries: * naming “choreographic works” as being included 
in the general category of “dramatic works.” This would give 
express recognition to “choreographic works” while also defining 
that term to the extent of requiring that such works be dramatic 
in character, and placing such works in an established framework 
as to the rights accorded. 


B. FIXATION OF CHOREOGRAPHY 


The provision in the Federal Constitution seaporering Congress 
to enact copyright legislation refers to the “writings” of authors,” 
It is doubtful, at best, whether the Federal statute could extend 


Tne eres Sas the Rs eens. ee Pe er 


This will be discussed below at p. 103. 

Pept mney Ady eee i eyes Aaa ages cage oe oy maging oy te omyplen oy Such limi- 
helign: aie ones So he Suauen in the pre nm in many foreign laws for the of the “acting form’’ 
or ** arrangement.’ 

8 See notes 32 and 33, supra. 

% Art. I, Section 8, clause 8. ‘‘ Wri ”? may have & dual meaning: as relating to the character of an 


author’s creations, and as relating to the physical form in which such creations appear. Itis pertinent here 
in the second sense. 
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copyright protection to a work presented only in a performance 
and not recorded in some tangible form of ‘‘writing.” © 

Moreover, in the absence of some tangible record of the dance 
movements, it would be extremely difficult to determine the question 
of infrmgement as between the dances presented in two different 
performances. Perhaps for this reason, most countries (including 
some that give copyright protection to unrecorded “oral’’ works 
such as speeches) require that choreographic works, to obtain copy- 
right protection, must be fixed in some tangible record. 

Fixation of a choreographic work is now possible in several ways: 
by a detailed textual description of the dance movements (which 
may be laborious and perhaps not entirely reliable), by dance notation 
(such as the Laban system), or by making a motion picture of a 
performance of the dance. 

Another aspect of fixation is its adequacy to reveal the movements 
of the dance in sufficient detail to permit the dance to be performed 
therefrom. ‘Thus, many foreign laws and most of the prior revision 
bills (following the Berne Conventions) have required that the fix- 
ation show the choreographic work in “acting form.” Even without 
such a specification, this degree of completeness would seem to be 
essential for works that are to be performed. Our present law con- 
tains no such specification for dramatic works but it is understood 
that a “dramatic composition” must be in a form capable of per- 
formance. 

Fixation in a tangible form may be particularly inconvenient or 
costly for choreography, and there may be grounds for sympathy 
with a plea that the creator of a dance as presented in a performance, 
without a tangible fixation, should be protected against reproduction 
of the performance by others.” But the Constitution seems to pre- 
clude protection in this situation under the copyright statute. Wheth- 
er such protection might be granted on some other legal basis is be- 
yond the scope of this study. Perhaps the most that can be done 
under the copyright statute is to recognize all possible forms of fixa- 
tion (including a motion picture) as a “writing” of the choreography. 


C. RIGHTS IN CHOREOGRAPHIC WORKS 


As noted earlier, in the foreign laws naming ‘‘choreographic works” 
as a category of copyrightable works, the rights accorded to them are 
not separately specified but are apparently the rights specified for 
dramatic works generally. This is true also of the prior revision 
bills. The rights to be accorded to choreographic works seem clearly 
to be the same as those accorded to dramatic compositions generally. 
In summary, these rights under the present statute (sec. 1) are: to 
make and distribute copies of the work (i.e., of the “writing” in which 
the work is fixed); to transform the work into another version; to 
perform the work publicly; and to make and use transcriptions or 
records of the work from which it can be reproduced or performed. 

Parallel rights are accorded also to nondramatic literary and mu- 
sical works, but they apply differently according to the differences 


© See Chafee, Reflections on the Law of Copyright, 45 COLUM. L. REV. 503 (1945). 
Se eee eldrdatets be eeke cate ees 
as a nondramatic literary work, but tection would relate to its “ delivery,” i.e.,@ lic read- 
ing or recitation of the narration, as from the “public performance’’ of oP ¥ 
chan RV protection is indicated by AGNES Dz MILLE, AND PROMENADE HOME, 
p. y 
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in the inherent nature of the several kinds of works and in the varying 
modes of their utilization. Thus, as regards the right of transforma- 
tion into another version, the present statute refers to the “‘transla- 
tion” of a literary work, the “dramatization” of a nondramatic work, 
the ‘‘conversion”’ of a dramatic work into a “‘novel or other nondra- 
matic work,” and the “arrangement” or “adaptation” of a musi 
work (sec. 1(b)). _Nondramatic literary works are protected against 
their “delivery’’ in public “for profit” (sec. 1(c)), dramatic works 
against their “performance” or “representation” in public (sec. 1(d)), 
and nondramatic musical works against their “performance” in 
public “for profit’”’ (sec. 1(e)).“ The “transcription or record” of 
a nondramatic literary or musical work “ may be made in the form of 
a sound recording; in the case of a dramatic work it may also take the 
form of a sound prensree in part (in regard to the literary and mu- 
sical content of the work) but the “transcription or record” of the 
action requires visual recording as in a motion picture. 

Insofar as the rights differ for these several kinds of works, chore- 
ographic works seem clearly to fit into the pattern of dramatic works. 
Of prime importance is the fact that the “for profit” limitation on the 
right of public performance in nondramatic musical works, and on 
the right of public delivery in nondramatic literary works, is not 
imposed on the right of public performance in dramatic works. The 
reasons underlying this—that public performance is virtually the only 
source of revenue for the author of a dramatic work, and that those 
attending any public performance of a dramatic work may be less 
likely to pay to attend another performance “—would seem to be 
applicable to choreographic works. 


VI. Summary or Issuxgs 


The foregoing analysis would appear to sustain the following prop- 
ositions: that choreographic works, insofar as they represent original 
creations of authorship by which a story, theme, or emotional concept 
is conveyed to an audience, are proper subjects,of copyright. protec- 
tion in regard to their performance; that to secure coe pee emma 


they must be fixed in some tangible form in sufficient detail to be cap- 
able of performance therefrom; and that the rights to be accorded to 
the copyright owners of such works are the same as those accorded to 
dramatic works generally. 

If these propositions are accepted, the issues. to be considered in the 
treatment of choreographic works in a revision of the copyright 
statute may be narrowed down to the following questions as to the 
appropriate designation of such works in the statute, _ F 

1. Should ‘choreographic works’ be named. specifically in the 
statute among the categories of copyrightable, works? 

2. If so, should they be named as a species of dramatic com- 
positions or as a separate category? Hd 

3. If “choreographic works” are named in the statute, should 
that term be further defined? If so, how defined? 


% The performance right for musical works is sub we Saar nee means of 
coin sudidionin wales th vitchineaieiaen tad charged. 17 U.S.C. § 1(e). ~ 

“ en one license as to of the work for 

on instraments such es phonographs, 17 U.S.0. $100, For a full discussion of 

- License of the U.S. Lew (Study No, 5 in the 

“ See Varmer, Limitations on Performing Rights [Study No, 16 in the present series of committee prints}. 
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COMMENTS AND VIEWS SUBMITTED TO THE COPYRIGHT 
OFFICE ON COPYRIGHT IN CHOREOGRAPHIC WORKS 





Walter J. Derenberg 
OcToBER 19, 1959. 


I have just received and read with much interest the study by Borge Varmer 
on ‘Copyright in Choreographic Works.” In my opinion, the proposal which 
was found in most of the earlier revision bills and, more particularly, in the Thomas 
bill of 1940, would be entirely satisfactory. in other words, it would be my 
recommendation that the proposed copyright revision bill should include, among 
the protected works, the following provision: 

““Choreographic works and pantomimes, the scenic arrangement and acting 
form of which is fixed in writing.” 


* * * * *€ * & 
Water J. DERENBERG. 





John Schulman 
OcToBER 23, 1959. 


I have only a brief comment on the study made by Borge Varmer concerning 
“Copyright in Choreographic Works.” 

To the extent that a choreographic work is reduced to tangible form, it should 
receive protection under a copyright statute as a writing of an author. Obvious! y; 
the fact that the description of a dance may be set. down in symbols recognized 
by choreographers, rather than in conventional language, does not make it any less 
a writing than a mo . written in musical notation or a photograph. Since they 
are in fact writings of authors, choreographic works should be protected whether 
oe are ‘‘dramatic”’ or not. 

he primary problem is not. whether these works should be protected, but the 
extent of protection which should be accorded, i.e., what exclusive rights should 
be granted them by the statute. These works should unquestionably be pro- 
tected against reproduction in copies from which they can be read or visually 
perceived. On this score I think there can be little controversy. However, 
many serious questions arise if the proposal be that choreographic works should 
be protected against “‘performance.’ 

efore this facet can be considered, it seems to me that information should be 
obtained from choreographers, dance directors and others, concerning the feasi- 
bility of providing any such protection. The answer does not depend on legal 
theory as much as it does upon the techniques and the practical problems involved. 

I have only a layman’s meager understanding of dancing techniques. Accord- 
ingly, I can perceive the possibility of granting exclusive rights to perform a 
ballet which tells a story in movement instead of words. The principle would be 
the same as that applicable to any other dramatic work. But the question is 
whether dance figures inh eee are so well defined that anything less than a 
dramatic presentation could be deemed to be an infringement of a prior original 
choreographic work. 

It is in these elements of originality and ent that I visualize the 
problems. For example, d a visit to India I the occasion to see dancing 
which was so ritualistic and sty that there could be no doubt that the various 
dancers and groups followed set and identical patterns. However, these pat- 
terns, I am told, were traditional and accordingly no choreographer could c 
originality for them. The question would then arise concerning the amount of 
variations which would provide originality. 

In recent years, various patterns of cntiioes have appeared upon the living 
stage and in motion pictures. Some of them to uninitiated persons like 
myself, to be very much the same. The essen question is whether these 
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dances represent only styles or trends, or whether the individual dances are 
sufficiently identifiable entities to justify a claim to originality, and to make 
possible a determination of infringement. 

The question of identification, 1 should judge, would present even more diffi- 
culty in patterns of ballroom dancing. 

The nub of the question is whether a choreographic work or actual perform- 
ance constitutes an identifiable entity sufficiently defined and delinated to deter- 
mine its originality on the one hand and its infringement on the other. These are 
matters on which we should obtain information and education from persons 
skilled in the art. 

Of course, if an exclusive right in the performance of a choreographic work 
were to be provided, it should be limited, as is music and literature, to public 
eee for profit. This, however, is only one of the lesser aspects of the 
problem. 

May I suggest, therefore, that the study made by Borge Varmer be supple- 
mented by thorough investigation of the nonlegal aspects of the subject. 


Joun ScHULMAN, 





Agnes George DeMille 
NovemBer 10, 1959. 


* * * * * . * 


The findings you sent me are of great importance, but I think Mr. Varmer to- 
gether with all the learned legal experts he quotes make a basic mistake in point 
of view. If any attempt is made to define choreography in terms of, or classify it 
with, dramatic literature, the project of copyright [for] dance composition is 
doomed to failure through inexactness. 

Choreography is neither drama nor storytelling. It is a separate art. It is 
an arrangement in time-space, using human bodies as its unit of design. It may 
or may not be dramatic or tell a story. In the same way that some music tells 
a story, or fits a “program,” some dances tell stories—but the greater part of 
music does not, and the greater part of dancing does not. Originality consists 
in the oe of steps and gestures in patterns; the story may or may not 
be unique. I think the confusion with story and drama has come because an out- 
line or synopsis of plot has been easy to write down and file; up to very recently 
an exact definition of steps has been impossible. 

I think further there is no profit in trying to define art or creative choreogra- 
phy as opposed to ballroom or folk steps in respect to their difficulty, simplicity 
or familiarity. The exact problems pertain to music. There is in both fields 
an enormous body of inherited material, some simple and most familiar; in music 
a melody or composition can be copyrighted if [a certain number of] bars of music 
are unique and can be proven tobeso. In this way arrangements or transcriptions 
of folk material can be copyrighted as original with the composer. In the same 
manner, all inherited folk steps, classic ballet technique, basic tap devices, are 
public domain. But their combination, good or bad, can be deemed to be original. 
It is not the province of the law to judge whether a dance, even the most trite and 
commercial, has creative original value. No one could think the majority of tunes 
of tin-pan alley creative achievements. Such as they are, however, they can be 

rotected. The protection is based on a time measurement—not more than eight 

ars can be duplicated without ee authorship rights. An equivalent 
measurement could be worked out for choreography. I see no reason why the 
inventor of special ballroom steps or patterns cannot avail himself of these rights if 
he so chooses. 

Eventually all good creations, in whole or in part, go into public domain. But 
that does not mean that the choreographer alone of all creators should not reap 
while he lives the rewards of his talents and efforts. 

The only two possible means of making a tangible graph are the Labanotation 
and films. Films record performance and will make clear style and dynamics. 
They are, of course, extremely perishable. 

e making of films is at present blocked by various union requirements; but, 
with the formation of the Choreographers’ Society, we have confidence that these 
difficulties can be compromised and resolved. In any case, they should have no 
bearing on the a of a law. Give us some chance to protect our basic 
rights and we will settle all other difficulties ourselves. 


* * x * * * * 
Aanes Grorcs De MILLE. 
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Agnes George DeMille 
NovEMBER 23, 1959. 

In answer to your letter, let me make it clear that what the ~horeographers 
want is not protection against the performance of their dances, but performance 
for pay. If new dance steps are invented for social or ballroom dancing, naturally 
people have every right to copy these and perform them for their own amusement, 
just as people can whistle tunes without any tax, but if an exhibition piece of 
ballroom steps is devised and this combination is copied and performed for money, 
I think some infringement of rights has taken eqns What I am trying to say is 
that I think the copyright must be based on the principle and not on the quality 
or type of performance. The moment money is received for dancing, the author 
of the dance steps should receive a royalty. This principle, I believe, applies 
to all the arts. 

* * * * * * * 


Acnes GrorcE DeMILuE. 





John Martin 


NovemsBer 30, 1959. 

Basically the matter of copyright in choreographic works seems to me a reason- 
ably simple one, in no way justifying the periodic agitations that it has caused 
over the past few years. 

The source of the trouble lies in the inertias of “literary’’ thinking, which finds 
it difficult to conceive of any creative work that is unverbalizable. Most of 
the confusion disappears as soon as we separate the dance in our thinking from 
any inevitable connotations of “drama.’’ The choreographic field cannot by 
any possible manipulation be forced into the category of dramatic works, any 
more than the field of music can be. 

Actually its analogy with music is a far truer one. In music we have not 
only operas, which tell dramatic stories, and songs, which publish specific states 
of emotional activity that can fairly be considered as dramatic, but also com- 
pletely formal abstractions—melodic, harmonic, contrapuntal—symphonies, 
concerti, divertimenti, suites, quartets, quintets, fugues, sonatas, etudes, etc. 
Parallel categories exist among dance es from story ballets and 
dramatic solos to pure abstractions in all dimensions, with or without music. 
The analogy holds in all levels of “quality,” classic or popular. 

Since the dance employs a distinctive medium, that of bodily movement, it 
demands also a ae of its own in the field of copyright, if only because no 
other category’s techniques of recording are applicable to its uirements. 

Clearly there must be some definitive recording of any specific work in which 
rights are to be established. Words are as inadequate for the purpose of choreo- 
graphic recording as they would be for the recording of a Bach fugue. A filmed 
recording of a dance composition is no more acceptable than a phonographic 
recording of a musical re would be. For one thing, it is a recording, 
not of the composition itself, but of a specific performance of it, which is in- 
evitably an yt A aan (sometimes even an adaptation because of the limitation 
of the individual performers) and consequently may depart radically from the 
choreographer’s (as of the musical composer’s) intent. For another thing, it 
lacks visible definition, especially in the case of an ensemble composition, in 
which groups of figures move in complex design, always in three dimensional 
space, and accordingly in front of each other much of the time. 

It is inconceivable for a director to have to reproduce a choreographic ensemble 
composition from a film recording of it as it would be for an orchestral conductor 
to have to reproduce a a by listening, alone with his instrumentalists, 
to a phonographic recording, each picking out his own instrument and memo- 
rizing what he hears as he goes along. Such a procedure is manifestly absured. 

At present there is a fairly well established system of dance notation, com- 
parable to the established system of musical notation, called Labanotation, 
employed by representative artists in this country and in certain European 
countries. ere is another system, the Benesh, of recent invention, used chiefly 
by the Royal Ballet of London and in some outlying areas of the British Com- 
monwealth under the active promotion of Government neies. There are 
also several old systems, not very wieldy nowadays but still quite legible. No 
major difficulty exists, therefore, in this « we pher who declines 
to employ some one of these systems would be in much the same position, as 
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far as copyright goes, as a musician who declined to use musical notation, or 
a t who refused to learn to read and write. 
see no reason why ary piece of choreographic invention, notated in any rec- 

— system (that is, any system that is more than the personal “shorthand” 
of the individual inventor) should not be copyrightable in the specific calegiry 
of a ewenerer work, irrespective of its subject matter, its style, its branc 
o the art—ballot, modern, tap, soft shoe, musical comedy, acrobatic, “adagio’’, 
etc. 

I do not see how it can be consistently copyrighted in any other category since 
it fits into no other. 

* + s ” = a * 


JoHN MaRrrTIN. 


Frank C. Barber 


NovEeMBER 1959. 

The following comments on the draft study on ‘Copyright in Choreographic 
Works,” are entirely personal and do not reflect the opinion of our legal depart- 
ment or any member of the staff of Music Publishers Holding rim. They are 
based on my years of experience in the dance field; 15 years with HC in mat- 
ters of copyright procedure; 5 years in undertaking this assignment, rs 
developing, and publishing Labanotation scores and instruction books. MPH 
is the first commercial publishing company taking an active interest in develop- 
ing a catalog of Labanotation materials, broad in scope and far reaching into 
various fields of dance. 

I shall first comment on the three propositions outlined on page 104 of the draft. 

* * * * * * ak 

Proposition 1 

I believe the term “‘choreographic works” should be specifically named in the 
statute but not as a separate category of copyrightable works, as per my exhibit A. 


Proposition 2 
I believe choreographic works can be named as a species of dramatic works; 


provided that—provisions are made for broad consideration of the contents of 
such works, in order that they may become acceptable under (5d). 
Proposition 3 

I believe that a broad definition is necessary containing the following thoughts 
in some form (from p. 96 of the draft—Circular No. 51—with additions). 

(a) The choreographic work must convey a dramatic concept. or idea, 
and/or, stimulate emotional response to its patterns and rh » even 
though the ideas are not obvious, and must be complete enough for perform- 
ance without further development. 

(6) The particular movements and physical actions of which the chore- 
ographie work consists must be fixed in some sort of legible written form, 
such as detailed verbal descriptions, dance notation, pictorial or graphic 
diagrams, or a combination of these. 

Furthermore, re: 
Proposition 3 

By eliminating the word “dance” from (a) and (6) of Circular No. 51, there 
will be no question of acceptance of applications for registration, and/or protec- 
tion of ees rights, of ballroom, social dance, folk dance, or just dance 
steps, which certainly will not qualify as “ horeographic works,” and which are 
aT created, developed, and performed by the public at large. 

I would not like to see any legislation passed by which choreographers, in order 
to obtain protection under (5d), would be obliged to limit their creative imagina- 
tions and artistic talents to the development of dramatizations of story material. 
We would be denied many fine dbtiipseltiota in which no amount of word descrip- 


tion could adequately determine to what extent, if any, a work would cause 
“stimulation of emotional responses” when being performed. I am thinking of 
certain deposits of Labanotation scores which do not contain a descriptive plot 
or story in words, but result in truly dramatic compositions when performed. 
A representative example is “Symphony in C” by George Balanchine. 


{er 
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Exarsit A 


The following is quoted from the text of United States Code, Title 17—‘‘Copy- 
rights,” as it stands at the present time. I have inserted additional wo 
[emphasized] which I believe, if accepted, will be beneficial to all concerned. 
“Section 1. Exciusrve Ricuts as to CoprricuTtep Works 

“Any person entitled thereto, upon complying with the provisions of this title, 
shall have the exclusive right: 


“(a) To print, reprint, publish, copy, and vend the copyrighted work; 
eo ® 2 a * cs + 


“*(d) To perform or represent the copyrighted work publicly if it be a drama 
or, if it be a dramatic work or, if it be a choreographic work and not reproduced 
in copies for sale, to vend’any manuscript or any record whatsoever thereof; 
to make or to procure the making of any transcription’ of record! thereof by or 
from which, in whole or in part, it may in any manner or by any method be 
exhibited, performed, represented, produced, or reproduced; and to exhibit 
perform, represent, produce or reproduce it in any manner or by any method 
whatsoever; and 

“(e) To perform the copyrighted work publicly for profit if it be a musical 
composition, and/or a choreographic work; for the purpose of public perform- 
ance for profit, and for the purposes set forth in subsection (a) hereof, to 
make any arrangement or setting of it or of the melody of it in any system 
of notation or any form of record in which the thought of an author may 
be recorded and from which it may be read or reproduced: * * *” 

* * * * * * * 


Frank C, BARBER 





Lincoln Kirstein 
DecemBeER 4, 1959. 

I have read with interest Mr. Borge Varmer’s draft on “‘ oe in Choreo- 
graphic Works,”’ which seems to be a well-reasoned and rational attempt to tackle 
a very complex subject. However, I have a variety of basie objections which 
are not very constructive, and which are the results of 25 years of experience in 
this highly specialized field. 

As I understand it, the law of copyright is intended to protect the authors of 
choreographic works. To my knowledge, there are not half a dozen choreogra- 
phers in the world actually capable of reproducing works which they have not 
themselves di . Itis true that some ms of notation have been advanced 
but the knowledge taken to read them and put them to practical use is another 
inhibition against plagarism or theft direct. 

Since a does not have a generally legible language, since even 
ballet masters forget their own works within a few years, and since the actual 
available or useful repertory is dead of its own exhaustion every decade, I see no 
practical advantage in attempts at protection. In Europe, the Society of Authors 
accepts brief “descriptions” of ets as evidence of ownership and as base of 
claim for royalties; having composed some of these “descriptions,” I know how 
feckless these are, except as simple registry of titles of works. 

There are not two choreographers to a‘generation whose works are of a quality 
to be stolen from. Nothing can pervess dancers or observers from taking parts 
of these works and recombining them into new works. The nearest comparison 
is the conscious or unconscious reuse of new symphonic musical works. If 
Stravinsky could collect on his burglars, he would be a rich man indeed, 

Also, a ballet, or choreographic composition is very often altered from season 
to season, sometimes radically, and although the name remains the same, the 
choreographer will utilize changes in the cast, new dancers to their advantage. 
Hence, it can hardly be established in a court of law what is the real original 
piece, since its inventor is not sure. To notate a ballet is so expensive (20 minutes 
costs about $1,200) that when it is done, it is not against theft, but only to enable 
its author to recall it for himself. If he can’t recall it, it’s unlikely anyone else 
can in its integrity. Besides, it’s not worth it. 

yoy ballets fail to tell stories. They are about the dance itself, 
just as symphonic music is about sound. Some critics attach programs of the 
‘March of Fate” or the “Triumph of Love” toa = but this is merely a point of 
departure to their prose-poems and has little to do with the ballet, itself. 
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I am speaking in general about the serious classic dance in a repertory theater. 
Agnes De Mille makes her complaints against commercial exploitation of work 
she did in the speculative, noninstitutional Broadway theater, which is a separate 
problem. However, it does not pertain to the dance, but to her rights as a 
director of dancing, similar to a director of stage action, for which she could 
have obtained royalties, had she thought of it at the time, or had her reputation, 
before “‘Oklahoma”’ was first produced warranted her commanding such a con- 
tract, which it did not. At the present, any commercial choreographer, like 
De Mille, is guaranteed a weekly percentage of the gross of a show, if they can 
convince the producer they are worth it; this has nothing to do with the pro- 
tection of the actual steps, which are not useful to anybody else, except out of 
context, It is true that certain choreographers are inventive and do originate 
certain combinations, but so do musicians invent sound and rhythms, but they 
cannot reserve them for their unique use, except in the context of a given use, 


asin a symphoay. 
I would say, as to your summary (p. 104): 
1, Choreographic works are not, essentially or realistically, copyrightable, 


except by devices, such as those employed by the Société des Auteurs, which 
are meretricious and would not stand in a court of law. 


2. Ballets need not be ‘“‘dramatic’’; if ‘“‘abstract,” or pure formalism, or if they 
are partly dramatic and partly abstract, what do you call them? 

3. This is the 64-cent question; definition, along these lines is a parlor-game, 
like another; less interesting than chess and less useful. 


Lincoun Kirsremin. 





Hanya Holm 


JANUARY 2, 1960. 

I received your letter of November 12, 1959, and have given it careful con- 
sideration. However, I find it very difficult to discuss the problem in a letter. 
I would rather have a talk with the person in charge, e.g., Mr. Varmer or a 
representative of his. Nevertheless, I am sending you now the answer to “Sum- 
mary of Issues’”’ on page 104, 

I accept the propositions as outlined in the aforementioned summary. 

In answer to the questions: 
1. I agree that “choreographic works’’ be named specifically in the statute 
among the categories of nerneniens works. 
2. I feel that they should be named as a separate category rather than 
as a apes of dramatic compositions. 
3. At the moment I cannot suggest a better name than “choreographic 
works.” This category would allow a variety of definements; such as: 
Dramatic concert pieces. 
Lyric-dramatic concert pieces. 
Satirical concert pieces. 
Dance in operas, in musical comedies, in revues. 

I realize that the issue is of greatest importance and I hope that a protective 
law can be worked out. 

* * * * » * * 


Hanya Howm. 
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Anatole Chujoy 


JaNuvaRY 18, 1960. 

The following are my comments on Borge Varmer’s study, “Copyright in 
Choreographic Works.”’ 

The study of Mr. Borge Varmer on “Copyright in Choreographic Works” 
is of admirable completeness and his “Summary of the Issues’”’ leaves little to 
be added. There are only one or two points on which I should like to comment. 

Mr. Varmer is on dangerous ground when he says in the “‘Analysis of Basic 
Issues” (p. 100) that “the ordinary ‘dance routines’ performed in variety shows 
* * * may be cited as examples of theatrical dances for which copyright pro- 
tection would not be warranted.” 

What is an “ordinary dance routine”? ‘Dance routine” is an accepted term 
for a “word description” of a dance. That some or most dances described in 
this manner do not belong to the category of great art, or art at all, does not 
make the term “dance routine” an invalid manner of description of dance works. 
Michael Fokine’s ‘“The Dying Swan’’ has been described by its late choreographer 
in words, i.e., written out as a “dance routine’; would the work be therefore 
unacceptable or unwarranted for copyright? The fact that Mr. Varmer uses 
the term “dance routine’ in an inexact manner testifies to the term’s ambiguity. 
Therefore I should suggest that its use as a limiting condition be dropped. 

As to the general artistic quality of “dance routines,” it will be found upon 
examination that many choreographic works recorded in dance notation, word 
description, or through the aon of motion pictures, are not worthy of con- 
sideration as works of art or craftsmanship. This, however, does not mean that 
their copyright protection is unwarranted. I do not think that the Govern- 
ment should take it upon itself to limit copyright privileges only to “worthy,” 
or “‘good,” or “talented” dance compositions, as it does not limit them in other 
forms of the arts or crafts. Who will say what is worthy, good, or ordinary? 

The capone: of storytelling or dramatic qualifications of a dance work sub- 
mitted for copyright is a serious one, albeit antiquated. A quarter of a century 
ago a ballet without a story was an exception, today it is quite often the pre- 
vailing fare, e.g., most ballets in the repertoire of the New York City Ballet. 
These works, loosely called abstract ets (can a ballet danced by men and 
women be called abstract?) are plotless or storyless. They are not “conveying 
some story, theme, or emotional concept” but are in most cases conveying or 
reflecting the structure of the music and only less often the mood of the music, 
or perhaps more properly, the mood which the music suggests to the choreo- 
grapher, and which may not at all be the same mood that motivated the com- 
poser in writing the musical composition to which the ballet was staged or which 
the composer had intended to project to the audience. 

Therefore, in my opinion, ‘‘structure of the music’ and “mood of the music’’ 
— be included among the qualifications of a copyrightable choreographic 
work. 

In response to the questions in the “Summary of Issues,” the following is my 
opinion: 

1. “‘Choreographic works” should be moetenty named in the statute 
7s, the categories of copyrightable works. 

2. ‘They should be named as a separate ee 

3. The term “choreographic works” should be defined as done by Mr. 
Varmer in the “Summary” with the addition of the words “‘structure of 
the music and mood of the music,” to read: “‘ * * * that choreographic works, 
insofar as they represent original creations of authorship by which a story, 
theme, structure or mood of the music, or emotional concept is conveyed to 
the audience, are proper subjects of copyright protection in regard to their 
performance; * * * ’ 

* * * - * * ~ 


ANATOLE CHUJOY. 
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Lucile B. Nathanson 
Fsesrvary 10, 1960. 


* * * * * * * 


I am strongly in favor of copyrighting of choreographic works because the 
neglect of the protection of choreographers has harmed them financially and has 
revented them from taking their proper place in the theatre hierarchy. I 
farther believe that the recording of the cho phic works is a nseouelé — 
either through notation or film. The thorny problem from which all other ts 
devolve is the definition of a choreo hic work. I feel uate to tackle 
the problem in a way that will be legally, easible but will attempt it nevertheless. 
There is a major element to be taken into consideration of a definition, that is the 
development in all contemporary art forms of the abstract and nonobjective 
approach to art creations which do not necessarily convey an idea or feeling but 
may deal with elements of “pure” form or of “pure” design. 

In dance, the choreography of Alwin Niko for the Steve Allen Show on 
television or most of George Balanchine’s ballets which do not tell a story and 
often seem not concerned with a “mood” but are examples of the engineering 
movement in an original manner, are examples of abstract forms. 

These next remarks relate to specific sections of the material in “Copyright in 
ae Works.” 

1. On page 102, paragraph 3, line 13—Who is to be the judge of whether 
a work has a minimum of creativity? 

2. In answer to the questions on page 104— 
Should choregraphie works be named specifically?—an emphatic yes. 

Should they be a separate category?—yes. 
The only way to protect choreographers and encourage the reproduction of their 
works is by such protection. Though both drama and dance are performed on a 
stage they are two distinct arts—dance takes in al] the complex apparatus of the 
stage, combines music, decor, costuming, scenery, lighting, etc., with the chore- 
ographer’s score which is ee in three dimensions of space, time and dy- 
namics. Thomas Munro in “The Arts and Their Interrelation” (Liberal Art 
Press, New York, 1951) on page 500 discusses the differences between dramatic 

composition and dance composition. 


Definition of choreographic works—they are designed to be danced by the 
human body through a story, theme, mood, quality, emotional ne through 


the abstract manipulation of the form of dance—in time, space, and dynamics. 
. * * * . * * 
Lucite B. NaTHANsON. 
O 








